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You want the ultimate 
road machine, it costs you. 
The executive wristwatch. 
Dig deep. The preferred 
time and billing software. 
Guess again. 

Timeslips” III is the most 
widely used time and billing 
software in the business 
world. 

It recently rated #1 in a 
national survey for user 
satisfaction.* By a group 
of people who are notori- 
ously difficult to please. 
Accountants. 

But the real news is 
Timeslips III costs almost 
seven times less than its 
Closest competitor. Some- 
thing all those CPAs didn’t 
even consider when they 


t happens all the time. 


rated us #1. 


Quick and painless. 
But far from lightweight. 

Don’t let the light price tag fool 
you. Timeslips II offers all the func- 
tionality and flexibility of the big 
ticket systems. But without a big time 
investment in training. 


*The Best in Accounting Firm 
Software study conducted by 
Lawrence A. Ponemon, Pb.D., CPA, 
CMA, CIA, Associate Professor 
of Accounting and KPMG Peat 
Marwick Faculty Research Fellow 
at the State University of New York 
School of Business at Albany, 

July 1990. Full report available 
== request. 


expect lot things from 


the software that’s rai 
This is not one of them. 


Timeslips III makes it easy to track and 
bill all your time and expenses. In detail. 
With password security. A handy pop- 
up timer records your time as you work. 

From there, you can create custom 
invoices. Accounts receivable 
reports. Billing worksheets. 
And full activity reports that 
let you review staff perform- 
ance, project status and 
more. So youcankeep 
a close eye on every 
minute you spend, and every dollar 
you have coming to you. 


TIMESLI PS © 1990 TIMESLIPS Corporation, 239 Western Avenue, Essex, MA 01929 


CORPORATION 


= Timeslips Ill is a registered trademark of TIMESLIPS Corporation. 


SYSTEM REQUIREMENTS: PC—IBM PC, XT, PS/2, PS/1, or compatible, 384K RAM, DOS 2.1 or higher, hard disk. Macintosh—Systems Tools 6.0.2. 


Supports MultiFinder. Operates on a Mac Plus or higher with IMbyte. Hard disk is recommended. 


time 


accountants. 


Capture 25% more billable 
time with Timeslips III. 
Thanks to Timeslips II, 
plenty of professionals report 
up to a 25% increase in 
billable time. Which trans- 
lates to an equally impressive 
figure when it’s added to 
your bottom line. One solid 
reason why more businesses— 
small and large—rely on 
Timeslips III time and time again. 
Get time on your side today. 
Timeslips Ill for the PC or 
Macintosh is just $299.95 at 
your software dealer or from 
TIMESLIPS Corporation. Call 
us for a free demo disk, and 
ask about the entire family of 
optional Timeslips III products 
that help make the most of 
all your time. A network 
version. A utility to link 
Timeslips If with most popular 
accounting software. And another 
that captures expense records from 
office copiers, telephone accounting 
systems, and other time and expense 
tracking systems. 


Timeslips 


Don’t wait. Call today. And see just 
how powerful low-priced time and 
billing software can be. 


Call 1-800-338-5314 
(508-768-6100 in MA) or Fax 508-768-7660. 
In Canada call 1-800-359-3343. 
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Striking The Right Balance 


Complement your expertise with our expert witness and consulting services 


In the office or in the courtroom, Ernst & Young offers a broad range of litigation support services that can 


help you focus your attention on strategies and arguments. 


We can provide you with experienced expert witnesses who, along with proper credentials and good 
communication skills, have practical experience in a wide variety of disciplines or in particular industries 


or areas of expertise. Consultants you can count on to: 


= Help in the discovery process 
with interrogatories, 
depositions and document 
production requests. 


= Formulate questions about 
business and financial 
matters for use in direct or 
cross-examination. 

= Assist with damage strategies. ® Analyze the financial and 
technical testimony of the 


= Prepare clear, concise opposition. 
presentations of complex 
information. s Develop financial models. 


= Perform valuations of closely 
held and public entities. 


® Convert financial jargon into 
simple English. 


® Administer settlements. 


® Discover the relevant financial 
information. 


Attorneys have long sought the help of our professionals in a wide variety of legal matters. They value the 
straight talk, responsive service, professional resources, and credibility that come with engaging Ernst & 


Young as expert witnesses and consultants. 


Tampa Bay Area 
Paul Altherr/Dave Cox/Steve Kuzma 
(813) 225-4800 


West Palm Beach 
Kevin Mahoney 


Weigh the evidence 
Discover how Ernst & Young's professionals can complement your case 
Daytona Beach Jacksonville Orlando 
Bob Johnson Jack Smith Paul Roddy 
(904) 255-1981 (904) 358-2000 (407) 872-6600 
Ft. Lauderdale Miami Tallahassee 
Jim Werle Jim Petkas John Thomas 
(305) 763-7500 (305) 358-4111 (904) 668-8100 


Offices Throughout Florida and Worldwide 


(407) 655-8500 
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And you will be too. 


Incorporating a new company is routine to you...It’s a very special day to your 
clients. Empire makes sure you get the professional look for that special day that 
impresses... 


Each Corporate Kit complies with the new corporation act and features: 


® Checklist ¢ Instructions ® Work Sheets ® 8 Tab Dividers ® Stock Transfer Ledger ¢ 25% Rag Minutes ® 21 Certificates © Padded 
Binder ® Slip Box ® Written Statements to Organize in Lieu of Minutes * Typewriter Spaced * Buy-Sell Agreements ¢ Indepen- 
dent Contractor Agreement * Employment Agreement ® Stock Subscription Agreement ¢ Indemnification of Officers and 
Directors Plan ¢ Death Benefit Plan ¢ IRC Election 248 Plan ¢ ‘‘S’’ Corporation formerly Sub ‘‘S’’ Plan ¢ Medical Plan © Voting 
Trust Plan ¢ Shareholders Minutes * Directors Minutes © Annual Shareholders Minutes ¢ Power of Attorney Form ® Special 
Power of Attorney Form ¢ Shareholders Notice of Waiver * Directors Notice of Waiver ¢ Officers Notice of Waiver 
¢ Shareholder Proxy ® Application for Sales and Use Tax * Application for Employer ID Number ¢ Pre-printed Envelopes for 
Both Applications ¢ Election by Small Business Corporation (Form 2553) ® State Unemployment Status Application. 


NN Call us today, you’ll be impressed too. 
MPIRE 


CORPORATE KIT COMPANY 1-800-4 52 -402 a] 
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Re: Homestead 

The article “Homestead Made Easy, 
Part I: Understanding the Basics,” by 
Rohan Kelley (March 1991), while per- 
haps enlightening to many, oversimpli- 
fies the issues and reflects the author’s 
policy judgments as to what the concept 
of homestead should be in reaching his 
conclusions. 

First, the rule that the homestead 
character of the property dies with the 
decedent, as Mr. Kelley would suggest 
as a line of demarcation, has not always 
been the sole focus. In other words, the 
status of the property as exempt home- 
stead has not exclusively been 
determined by whether the homestead 
was that of the debtor. Prior to the 1985 
constitutional amendment, the home- 
stead enjoyed exempt status if owned 
by the “head of the family.” Fla. Laws 
Ch. 76-36, which created F.S. §222.19, 
defined a surviving spouse of a home- 
steader, and a surviving tenant by the 
entirety, as “head of the family” and, 


thus, established a derivative home- 
stead under circumstances where 
otherwise simply the widow’s owner- 
ship alone (i.e., without a family) would 
not have qualified her property for 
homestead status. 

Second, Mr. Kelley’s article notes 
that three district courts of appeal have 
held a valid nuptial agreement under 
which the homestead is waived oper- 
ates as the “functional equivalent” of 
the surviving spouse’s death. Actually, 
the Third District was the only district 
court of appeal to rely simply upon the 
legal fiction that a valid nuptial agree- 
ment is the functional equivalent of 
death. The Second and Fifth Districts 
reached their conclusions using a pro- 
tected class analysis. Moreover, I am 
sure that “lawyers and judges ... 
searching for some logical and practical 
rules to apply to real-world problems” 
would like to know that Hartwell is 
pending before the Florida Supreme 
Court and that the court has already 
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heard oral arguments in Tescher. 
Third, and more critical, is the 
author’s attempt to propound law 
(rather than advocate a particular posi- 
tion or state existing law) concerning 
the homestead exemption from creditor 
claims inuring to devisees (i.e., selected 
beneficiaries). The article simply re- 
flects one position premised on the 
author’s policy judgments, albeit per- 
haps laudable policy judgments, which 
to some extent ignores existing law. 
Ironically, the author apparently ac- 
cepts the summary analysis relied upon 
by the Third District in Tescher, yet 
finds the Third District’s decision in 
Hill to be “simply wrong.” The irony of 
the author’s position is demonstrated 
by the Tescher opinion which cites the 
Hill decision as support for its holding. 
Fourth, the author’s analysis places 
great emphasis on whether the dece- 
dent’s children in Lopez were, in fact, 
“heirs” or “devisees,” because, although 
not reported in the opinions, the dece- 
dent Lopez apparently died testate and 
devised the homestead equally to her 
children. What the article ignores is 
that the probate court apparently found 
the decedent’s children were “heirs” 
without objection by the creditors and, 
regardless, the only distinguishing is- 
sue in the consolidated cases of Lopez 
and Taylor addressed by the Florida 
Supreme Court was solely whether heirs 
had to be dependent heirs. In footnote 
6 of the Lopez opinion, the Florida 
Supreme Court indicates the heirs of a 
decedent to whom the exemption inures 
are “heirs” as defined by §731.201(18) 
(i.e., “those persons, including the sur- 
viving spouse, who are entitled under 
the statutes of intestate succession to 
the property of a decedent”). Therefore, 
it is a plausible argument that the 
Supreme Court intends to distinguish 
taking as an “heir” and as a “devisee” 
(F.S. §731.201(9)). Whenever the consti- 
tutional and statutory provisions for 
the descent of the homestead override 
a homesteader’s attempted devise, as 
intended to protect the family from a 
forced sale of the decedent’s homestead, 
it is the family of heirs who take by the 
statute of descent (i.e., intestate succes- 
sion vs. distribution). Where the 
property is “devised” (F.S. §731.201(8)) 
to the spouse, the exemption of home- 
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Setting Higher Standards 
in Worldwide Private Banking. 


ith the needs of private banking clients 

becoming ever more sophisticated and 

broader in scope, the discerning bank must 
expand its services to satisfy the requirements of its 
clients on a worldwide basis, in a professional, person- 
alised manner. 

The National Westminster Bank Group - one of the 
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in trusts and offshore administration. 
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stead to the spouse exists under Art. 
X, §4(a) and §4(b) of the Florida Consti- 
tution (and F.S. §222.19 prior to its 
repeal), and not as an heir. 

Finally, the fact that Lopez strictly 
construed the statute as not requiring 
that the heirs be dependent (not requir- 
ing a protected class) is perhaps simply 
a case where the statute and constitu- 
tion is less restrictive in the creditor 
exemption context than it should be. 
Nonetheless, until the constitution and 
statutes are changed, they are the law. 


ANDREW J. KRAUSE 
Naples 


Author Responds 

Mr. Krause’s letter illustrates the 
very purpose of the article. He com- 
plains of “oversimplification” when 
undersimplification has been the order 
of the day. Mr. Krause continues to 
backstroke in the sea of Chaos, resist- 
ing all offers of rescue. For example, 
he has undersimplified homestead as 
it relates to former F.S. §222.19(2) and 
has thereby misunderstood the mean- 
ing of the statute, confusing himself 
(and others?) in the process. 

He suggests that the statute estab- 
lished a “derivative homestead.” 
Actually, what that now-repealed stat- 
ute did was establish a “derivative 
family headship.” Also, that statute did 
not concern itself with the decedent’s 
homestead, but rather with the surviv- 
ing spouse’s homestead. The decedent’s 
homestead, as pointed out in the article, 
expired with him. His exemption from 
forced sale (as to his creditors), how- 
ever, inured to the surviving spouse. 
Art. X, §4(b). The statute was necessary 
to allow the surviving spouse who con- 
tinued to live on the home property 
alone after the death of her husband 
(was not the head of a family) to have 
the home now become exempt from her 
creditors, as it had been from her 
husband’s creditors while he was living 
and the head of the family. Often the 
creditors were joint creditors. The hus- 
band’s exemption from his creditors 
inured to the wife, but the wife had not 
protection from her own creditors be- 
cause she was not the head of a family. 
The statute allowed her husband’s 
status to “inure” to her. It did not cause 
his homestead to inure to her, “the 
homestead character . . . ceased upon 
... death. . . ” Hospital Affiliates of 
Florida v. McElroy, 393 So.2d 25 (Fla. 


3d DCA 1981), 
§222.19(2). 

Mr. Krause has made the error the 
article warns against. That warning, 
restated, is that understanding home- 
stead is best digested if taken in small 
bites. Justice Barkett in Lopez said, 
“The creditors have confused the issue 
by relying on cases that did not apply 
section 4(b), but only answered the 
threshold question of whether the prop- 
erty qualified as homestead.” Here, Mr. 
Krause has confused the issue by leap- 
ing forward to construe the statute as 
providing that decedent’s homestead 
inured, when all that inured under this 
statute was decedent’s family headship 
(a pre-threshold issue). If the widow 
now meets all the other requirements, 
she may qualify for her own exemption 
from forced sale by her creditors, even 
though she is not actually the “head of 
the family,” since that status has inured 
to her from her deceased husband un- 
der this statute. The statute was 
repealed with the 1986 effective date 
of the constitutional amendment when 
family headship was no longer a re- 
quirement of homestead. 

Second, since a prenuptial agreement 
is currently “the functional equivalent 
of death” in at least three appellate 
districts, the fine thread of legal reason- 
ing to reach such conclusion as it may 
differ between circuits is beyond the 
scope of an article on the “basics.” 

Third, Mr. Krause has become “more 
critical” regarding my attempt to “pro- 
pound law .. . concerning the home- 
stead exemption inuring to devisees.” 
The article is an unabashed effort to 
create Order from Chaos. To the extent 
that effort propounds law, to the extent 
that the propounded law is both consis- 
tent with prior case law and consistent 
with legal order, then I plead guilty as 
charged and further plead, in mitiga- 
tion, that someone should have done so 
years ago. The bar would have been 
much better off for it. As for Mr. 
Krause’s criticism of my dismissal of 
the Hill decision, the Third DCA in a 
similar case now pending, has convened 
en banc, to reconsider the viability of 
Hill as precedent. At the invitation of 
the court, the Real Property, Probate 
and Trust Law Section as amicus pre- 
pared and filed a brief which concluded 
that the decision in Hill was “simply 
wrong.” 

Fourth, Mrs. Lopez devised her home- 
stead (as permitted by law) to her 
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children. The children were members 
of the constitutionally-defined class com- 
posed of Mrs. Lopez’ heirs. Although the 
focus of the opinion related to whether 
the “takers” were required to be de- 
pendent in order for the exemption to 
inure under Art. X, §4(b), the ruling 
together with the absence of any logical 
reason for denying the inured exemp- 
tion to a devisee who, if the estate had 
been intestate, would have been the 
heir at law, defies the new Order. Mr. 
Krause’s objections to the new Order 
are overruled. 

RoHAN KELLEY 
Ft. Lauderdale 


Misconception? 

Judge Richard Yale Feder’s missive, 
“The (He)art of Cross-examination,’ in 
the March 1991 Journal was brief and 
incisive; the mark of an effective cross- 
examination. The “misunderstanding” 
of which Judge Feder writes is one 
which I hope and trust every judge will 
come to understand as well as Judge 
Feder explains. 

On the other hand, in the same issue, 
the “Young Lawyer’s Report” authored 
by Michael S. Smith regarding a so- 
called comparative fault defense in in- 
surance bad faith litigation misapplies 
the duties of insurer and insured. The 
insurer has a duty of “good faith.” The 
insured has a duty of “cooperation.” 
Given an appropriate factual situation, 
they are mutually exclusive. Either the 
insurer is guilty of “bad faith”or the 
insured has failed to “cooperate” thereby 
rendering the actions of the insurer 
acceptable and not in “bad faith.” Any 
attempt to shift fault through compara- 
tive negligence principles to the insured 
distorts the nature of a “bad faith” 
action in an attempt to amalgamate the 
distinct principles of law thereby creat- 
ing confusion. 

Judge Feder’s article clarifies an un- 
fortunate misconception; Mr. Smith’s 
article attempts to create one. 

NEIL CARVER 
Coral Gables 


Re: Bad Faith Article 

Michael Smith’s article on the com- 
parative fault defense in insurance bad 
faith litigation is a classic example of 
wanting to have one’s cake and eat it 
too. In my experience, insurers fre- 
quently argue that the standard in bad 
faith cases is not negligence, but “bad 
faith.” Although negligence is relevant 


to the issue of bad faith, insurers try 
to hold plaintiffs to the burden of 
proving an intentional tort. It is pretty 
well settled that comparative fault is 
not recognized in intentional tort cases. 
There is no reason to apply it in bad 
faith cases. 

Furthermore, in Nationwide Property 
& Casualty Ins. Co. v. King, __ So.2d 
___, 15 F.L.W. D2651 (Fla. 4th DCA 
1990), the insurer did not try to assert 
the insured’s comparative fault. The 
defense raised was the injured plain- 
tiffs alleged bad faith. 

The court properly rejected that ab- 
surd theory. The injured plaintiff has 
no duty to the tortfeasor or to the 
tortfeasor’s insurer. The essence of our 
adversary system is that the injured 
plaintiff tries to get as much as he can 
from the tortfeasor. The insurance com- 
pany is supposed to protect the insured 
from the claim of the injured plaintiff. 
The insured buys that protection with 
his premiums. It would make no sense 
at all to allow the insurer to escape 
liability for its own bad faith toward its 
insured because the injured plaintiff 
may have acted contrary to the inter- 
ests of the insured. 

If the insured breaches his contrac- 
tual duty to cooperate with the insurer, 
that breach by the insured might be 
an appropriate matter for the jury to 
consider in determining whether the 
insurer is guilty of bad faith. But the 
insurer’s obligation to the insured can- 
not, logically, legally or morally, be 
reduced by the actions of the very 
person against whose actions the in- 
surer is supposed to protect. 

BARBARA GREEN 
Miami 


As one of the lawyers, along with 
Barbara Pariente, who tried the case 
of Nationwide Property and Casualty 
Insurance Company v. King, ___ So.2d 
___, 15 F.L.W. D2651 (Fla. 4th DCA 
1990), I was appalled at the article 
written by Michael S. Smith entitled 
“The Comparative Fault Defense in 
Insurance Bad Faith Litigation: A Flor- 
ida Perspective.” As an insurance 
defense lawyer, Mr. Smith’s myopic 
view does not serve the bench or the 
bar very well. His conclusion that the 
Fourth District Court of Appeal refused 
to permit the defense of comparative 
bad faith in the King case simply 
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because it was a “new concept” in 
Florida is both insulting to the Fourth 
District Court of Appeal and a clear 
statement of Mr. Smith’s own personal 
bias. 

In the Nationwide v. King case, the 
insurance company refused to pay its 
policy limits when it had an opportu- 
nity to do so because it insisted that its 
insured was in no way at fault in the 
happening of this accident. Nationwide 
did not refuse to pay the policy limits 
because they had inadequate informa- 
tion, or somehow were hampered by the 
conduct of the insured or the conduct 
of the originally-injured plaintiff. It was 
Nationwide’s own “pigheadedness” in 
refusing to recognize that the facts of 
this case were clearly going to show 
substantial negligence on the part of 
the insured, which resulted in a judg- 
ment against its insured for $560,000, 
which was $510,000 over the insured’s 
policy limits. 

At this point one might ask how 
would the comparative negligence of 
the injured plaintiff assist in reducing 
the judgment against the insured. The 
only way the insured could be benefited 
in the bad faith case is for the jury to 
find the insurance company guilty of 
bad faith, and thus remove the very 
substantial judgment from the shoul- 
ders of the insured. It should be kept 
in mind that in third-party bad faith 
cases the cause of action for bad faith 
is based upon the respective duties 
vis-a-vis the insurance company and 
the insured. There is absolutely no 
requirement that the injured plaintiff, 
or the injured plaintiff's attorney, coop- 
erate with the insurance company. 

If Mr. Smith would simply examine 
the jury instructions on bad faith, he 
would find that the insurance company 
has all the help that it needs to defend 
itself on the allegations of bad faith. 
Although negligence may be an element 
of bad faith, bad faith is something 
other than simple negligence. The jury 
instruction states as follows: 

An insurance company acts in bad faith in 
failing to offer to pay its policy limits toward 
settlement of a claim against its insured 
when offering that amount would have re- 
sulted in a settlement of the claim and, 
under all of the circumstances, the insurance 
company should have offered that amount 
had it acted fairly and honestly towards its 
insured and with due regard for his interests. 

Thus, in a bad faith case an insur- 
ance company is free to defend its 
conduct in failing to settle the case by 
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showing any facts which would support 
either the lack of cooperation or inter- 
ference by the insured, or lack of 
cooperation of the injured plaintiff and 
his or her attorney. The issue in a bad 
faith case is what did the insurance 
company know, and what information 
did it have, or was available to it, by 
proper investigation and claims han- 
dling practices to enable it to evaluate 
the case and resolve it? If the insured 
fails to cooperate to assist the insurance 
company in the defense of the case, the 
insurance company has an absolute 
right to raise this in a bad faith case, 
or even to deny coverage. If there is 
information that is essential to the 
insurance company for its evaluation 
of the case under all of the circum- 
stances presented, and plaintiffs counsel 
either prevents or obstructs the insur- 
ance company in obtaining the very 
information that it needs to make a 
reasonable valuation of the case, that 
can also be raised in defense of its bad 
faith. Thus, the jury would be faced 
with deciding whether under “all the 
circumstances” it should have or could 
have properly evaluated the case and 
settled it. 

In my 22 years of practice I have 
processed numerous bad faith claims 
against insurance companies, and have 
probably tried more of these cases than 
Mr. Smith has even reviewed, and I can 
speak from experience that in each one 
of these bad faith cases the insurance 
company always wants to place the 
blame for its failure to settle the case 
on someone else, and almost always 
refuses to face up to its own ineptness 
and lack of concern for the rights of the 
insured. I think the next time that Mr. 
Smith considers writing on the subject 
of insurance bad faith litigation, he 
should give much more thought to the 
subject before being so dogmatic in his 
opinion, and so patronizing toward the 
Fourth District Court of Appeal. 

FRED A. HAzourRI 
West Palm Beach 


Author Responds 

I am pleased that my recent bad faith 
article caught the attention of such an 
able plaintiff's attorney as Mr. Hazouri. 
I was surprised that he was “appalled” 
by it, though, since plaintiffs’ attorneys 
were strong advocates of the concept of 
comparative fault in negligence cases. 
In my view, the all-or-nothing approach 
is just as unfair in bad faith litigation 


as it used to be in negligence cases. Mr. 
Hazouri’s statement “that in each one 
of [his many] bad faith cases the insur- 
ance company always wants to place 
the blame for its failure to settle the 
case on someone else, and almost al- 
ways refuses to face up to its own 
ineptness and lack of concern for the 
rights of the insured” makes one won- 
der whose view is really “myopic.” 

Finally, my article was certainly in 
no way meant to be “patronizing toward 
the Fourth District Court of Appeal.” 
The words quoted were the Fourth 
District’s—not mine. While the article 
was critical of the King case, such open 
criticism is healthy and has been the 
hallmark of The Florida Bar Journal 
for years. 

I stand by the article. 

MIcHAEL S. SMITH 

West Palm Beach 


Questions Objection 

Why should anyone take issue that 
Judge Gersten (January Journal) is 
listed in his bio as a fourth-generation 
Floridian? 

One Isidro Garcia did (March “Let- 
ters”). He called it “generationism.” 
Suppose the judge had been a fourth- 
generation Cuban and said so. Should 
I take offense since I am a left-handed, 
blue-eyed, Irish-Catholic, natural-born 
Floridian? What nonsense! 

I'm getting weary of chest-thumping 
“minorities” who feel they are a mem- 
ber of a “significant few” who deserve 
special attention because of their race, 
sex, or whatever. 


JOHN T. CARNEY 
Kissimmee 


It is regrettable that Mr. Garcia in 
his letter (March 1991) felt compelled 
to fault Gersten’s substantively excel- 
lent article because he mentioned in his 
biography a personal fact of which he 
was proud. I found no need to hunt 
through myriad issues of the Journal 
for examples of whether other writers 
had mentioned any generational tid- 
bits. Frequency of occurrence would not 
be the standard. 

The appropriate standard is that of 
a rich, diverse society which does not 
require us to repress every single unique 
aspect of our beings for fear of being 
accused of discrimination or enjoying 
our differences. I for one believe it is 
entirely appropriate for a writer to 
include anything the writer desires in 


the biography, because it is not part of 
the body of the writing. 

Sameness is as boring as vanilla, and 
I do not believe sameness through si- 
lence would be a beneficial goal for our 
society. The result would be the sup- 
pression of all of our wonderful relig- 
ious, ethnic, generational, racial, or 
other differences under the guise of 
“avoiding discrimination” by never al- 
lowing any differences to show. 

I find different writers’ backgrounds 
immensely interesting, and knowing 
such personal tidbits about writers (and 
others) adds much flavor, diversity, 
texture, depth, and character to one of 
the most tolerant and diverse societies 
ever developed by man. It is never the 
fact that we have differences that cre- 
ates a problem; it is when we treat each 
other differently because of our differ- 
ences that problems are created. The 
human condition is sufficiently compli- 
cated that we will never achieve perfec- 
tion, but as long as we recognize this 
distinction, I suspect that we will be ali 
right. 

Martin C. BoIRE 
Deland 


Consider Bifurcating Trials 

After an unexpected loss, with a jury 
finding no negligence on the defen- 
dant’s part, the question “why not 
bifurcate?” came to mind. The plaintiff 
and defendant both utilized expensive 
medical witnesses. If the case had not 
started the damage phase, neither would 
have had these expenses. The case had 
gone to mediation and the mediator had 
felt that the defendant was liable, but 
a settlement could not be reached. 

Think of all those cases where there 
have been major expenses incurred in 
the damage aspect of the case. I think 
that in a substantial number of cases, 
once the percentage of fault is allocated, 
experienced attorneys and adjusters 
would be likely to agree on damage 
ranges so as to enhance settlement 
possibilities once the liability issues are 
resolved. 

In cases where a plaintiff loses the 
liability issue, no expense for proof of 
damages at trial would be incurred by 
either party. Without the placement of 
the seriousness of injuries before a jury 
until after liability is decided, the likeli- 
hood of sympathy awards or settlements 
would diminish. 

Another option would be to have the 
parties stipulate to a nonjury trial on 
the liability issue only. If they do not, 


a bifurcated jury trial could still pro- 
ceed. 

Recently we bifurcated a nonjury 
trial. The judge apportioned liability. 
It appears likely that the attorneys will 
be able to settle the damages. 

Should bifurcation work its way into 
our system, I think cases may well be 
handled more efficiently, utilize less 
courtroom personnel time, save money 
to all litigants, and help the court 
calendars be more current. 

Perhaps I may be missing something, 
but at this time I can see no good reason 
not to bifurcate, can you? 

RONALD H. SCHNELL 
St. Petersburg 


Agrees with Value Billing 

Hallelujah! What a wonderful, per- 
fectly accurate, and inspiring article 
James Fox Miller has written (“The 
Curse of the Legal Profession,” Febru- 
ary and March President’s Pages). I 
have spent the 18 and a half years of 
my legal career experiencing the frus- 
tration of dealing with the cumbersome, 
inefficient, and dishonest system that 
is hourly billing. 


I have, on occasion, handled matters 
efficiently and beneficially for my cli- 
ents in a fraction of the time and at a 
fraction of the fees that large firm 
lawyers have billed, often by expertly 
employing the gang-billing technique, 
and watched them be rewarded in mul- 
tiples of my fees for their inefficient, 
nitpicking, hair-splitting, sometimes baf- 
fling, and sometimes incompetent 
representation of a client. 

I was once associated with a fellow 
attorney in a large firm who was re- 
corded by his office staff as having 
billed 26 hours in one workday. St. 
Peter might find by this fellow’s work- 
sheets that he is far in excess of 95 
years old. He is, of course, now a 
partner in that firm. I have seen law- 
yers draft a basic letter and then proceed 
to redraft it as many as 10 times, the 
final product resembling almost verba- 
tim the original letter. 

I had a lawsuit with a reasonably 
prominent lawyer in my community 
over a $20,000 note. There was no 
discovery in the case; the trial took 
approximately an hour and a half; and 
the pleadings were composed of a com- 
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plaint and an answer. After the lawyer 
won the lawsuit for $20,000, he made 
no attempts to collect the judgment 
from my client and billed his client 
$20,000 for his representation, claiming 
more than 100 hours of work effort. 

Where do you place the blame and 
how do you fix it? Ninety-nine percent 
of the blame must lie with the partners 
of law firms. During my stint with the 
aforementioned large firm, it became 
evident to me before I left that I was 
only known to the partners by computer 
printouts of billable hours. The more, 
the better. As an associate there was 
no credit or consideration given for 
client development (associates in large 
firms don’t engage in client develop- 
ment) and as that firm’s lawyers didn’t 
write title insurance, they had no way 
of knowing that in the real estate 
transactions which I handled I was 
earning at least three or four times my 
hourly billable rate. Partners know 
without any question that this associ- 
ate or that associate could not possibly 
have properly devoted the hours re- 
corded on the matter at hand. Billable 
hours translate to dollars in the part- 
ners’ pockets, a serious disincentive to 
deal with the problem. 

I know a number of senior litigation 
partners in the larger firms who have 
not been in a courtroom in years. 
Nevertheless, many clients think they 
hired that experienced litigation part- 
ner to handle their lawsuit. How many 
of them are aware that what they’re 
really getting is a gang of three first- 
and second-year associates who don’t 
know the first thing about the matter 
at hand and are billing outrageously 
and “going to school” on the client’s 
lawsuit. This type of thinking is so 


ingrained in the legal profession that 
it seems very unlikely that it will 
change in my lifetime. However, change 
it should. 

Obviously, some matters, like per- 
sonal injury, lend themselves very 
handsomely to value-related fees 
whereas other matters don’t. 

One of the answers has to be in 
educating the public. Mailing a copy of 
Mr. Miller’s article to everyone in the 
world would be a great first step. 

JONATHAN D. COMMANDER 
West Palm Beach 


I enjoyed recently reading the column 
of our president, James Fox Miller, 
entitled the “The Curse of the Legal 
Profession, Part II)’ which I thought 
was an excellent discussion of several 
important topics. I especially appreci- 
ated his views on the need of attorneys 
to reassess our extensive reliance upon 
the hourly rate and to consider instead 
working for minimum fees based on 
value. Among other important objec- 
tives, his proposed approach better 
serves the interests of many clients who 
need to have some realistic basis to 
project and carefully evaluate the costs 
of litigation and other legal services. 

Having agreed with so many of the 
positions taken by our president during 
this past year, I would respectfully 
indulge in disagreement to the extent 
his column suggested that house coun- 
sel and smaller law firms represent less 
successful and less credentialed attor- 
neys, with lesser clientele than that 
enjoyed by the big firms. While big 
firms certainly have their share of top 
quality lawyers at all levels including 
many who were outstanding law stu- 
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dents, the same is true of many other 
private law offices, government offices, 
and in-house staffs. Proof of that reality 
can certainly be ascertained through 
such traditional sources as Martindale- 
Hubbell. Much more importantly, it is 
also apparent in everyday interaction 
with attorneys from all facets of the 
profession. The simple truth is that it 
is not the office or letterhead but rather 
the energy, ability, and commitment of 
the individual lawyer that will continue 
to define success in our profession. 

KENDALL COFFEY 
Miami 


I was favorably impressed with Presi- 
dent Miller’s article, “The Curse of the 
Legal Profession;’ appearing in the 
February Bar Journal. He views hourly 
billing as well as excessive advertising, 
as “the curse of the legal profession,” 
an observation with which I thoroughly 
agree. As for hourly billing, it was 
unheard of in my practice until some 
15 years ago, and I felt that we gave 
fair billing for services rendered. In 
some 30 years or so in practice up to 
that time, I never had a complaint of 
overbilling, which possibly indicates that 
we were not billing some matters suffi- 
ciently. Nevertheless, we had a good 
rapport with our clients who, I believe, 
at that time still treated us as a 
profession. 

The Supreme Court has recently 
adopted rules which might at least 
dilute some of the more offensive solici- 
tation and advertising practices, and I 
am sure that The Florida Bar will hold 
its ground against a promised assault 
upon the new rules. 

HESKIN A. WHITTAKER 
Orlando 


Recently James Fox Miller wrote an 
excellent two-part article on the issue 
of attorney fees. Why is it that some- 
thing so obvious has gone unsaid for so 
long? Value billing is essential to the 
integrity of the profession. Billing on a 
straight hourly rate is unfair to the 
client as well as the attorney. Some of 
our local bench is acutely aware of this. 
Others seem to live in the decade in 
which they last practiced which might 
have been 20 or 30 years ago. 

Congratulations on a great article, 
Jim! 

DANIEL T. CARPENTER 
Ft. Lauderdale 
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PRESIDENTS PAGE 


Presidential Election Reform 


Politics is like sex. You don’t 
have to be good at it to enjoy it. 
Milton Berle 


recent Bar president told 

me that each incoming 

president should have 

three envelopes. During 
the first third of the year, when the 
going is the roughest, the president 
should open the first envelope. The 
message inside would read, “Blame the 
president who was in the office before 
you!” If things are still less than smooth 
at the end of the second third of the 
year, the president should open and 
read the second letter: “Blame the Board 
of Governors!” At the end of the year, 
when the president is battered and 
bloody, the third envelope should be 
opened and the message would be, 
“Prepare three envelopes!” 

This story, brought to mind by the 
recent Bar elections, leads me to discuss 
how the president of The Florida Bar 
should be elected. Actually, one runs for 
president-elect. On March 25, another 
contested election was completed. We 
had two potentially great Bar presi- 
dents—Alan Dimond of Miami and 
Terry Russell of Ft. Lauderdale. It is 
unfortunate that there could only be 
one winner. Dimond’s margin of victory 
was just 256 votes out of 20,614 ballots 
cast. In-state, out of 35,926 eligible, 
17,488 or 48.68 percent voted. The 
out-of-state lawyers’ return was 32.86 
percent, reducing the total vote to 45.36 
percent. Clearly, these numbers indi- 
cate that our membership is interested 
and “into” the Bar. To those who wish 
to take the vote away from the general 
membership and give it to the Board of 
Governors (or some other group), this 
return points heavily in the direction 
of not dismantling our present system 
but only of reforming it. The baby 
should not be thrown out with the bath 
water. 

Change one part of a system and 
other parts of the system change as 
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by James Fox Miller 


well. Thus, we must proceed very care- 
fully lest we improve the election process 
at too great a cost to the viability of our 
Bar. 

The general membership should con- 
tinue to have a direct vote. It makes for 
a better Bar and a better president. It 
preserves the present function of the 
Board of Governors, which operates not 
perfectly, but extremely effectively. I 
do not want to jeopardize that effective- 
ness by making the board any more 
political. Certainly politics are played 
on the board. However, these politics 
are not an important reason why law- 
yers are willing to devote so much time 
and effort to serve. If the board elects 
the Bar president, I am afraid that the 
motivation for service will change for 
the worse. Further, the decision- 
making process of the board will be 
adversely affected because the political 
repercussions of each vote will be mag- 
nified. 

Each year, we receive between 6,000 
and 7,000 applications for Bar commit- 


tees. Over 2,000 lawyers are appointed 
by the president-elect. Additionally, thou- 
sands serve on the various committees 
of our sections and our local bar associa- 
tions. This kind of participation in the 
organized bar is virtually unheard of 
elsewhere in the country. 

There are some committees in which 
applications run 20-30 to 1 for each 
available spot. Another president of a 
major bar told me that she had to call 
her friends to fill some committee posts. 
There is no such problem in Florida. 

Our members are enthusiastic about 
Bar work. We significantly risk damp- 
ening those feelings if the right to vote 
is taken away. Moreover, the president- 
elect, when making committee appoint- 
ments, is essentially building a team. 
There is no better way to build that 
team than by knowing its players. The 
best way to do that is to simply go out 
and meet them—listen to their ideas 
and problems. That is what campaign- 
ing is all about. 

While I was preparing this Presi- 
dent’s Page, I had the pleasure of 
attending a luncheon to meet and hear 
speak Dr. Jose Batochio, the newly- 
elected president of the Brazilian Bar 
Association for the State of Sao Paulo, 
which has about 110,000 lawyers. In 
our conversation, Dr. Batochio told me 
he was elected by the general member- 
ship—the same system as ours. 
Thinking I might impress my counter- 
part with what I thought was 
tremendous participation in our elec- 
tive process, I quoted our election 
statistics. Dr. Batochio smiled and told 
me that 100 percent of his members 
voted. Why? Because voting in the 
Brazilian Bar election is mandatory! 
How about that, folks? 

When I asked a Brazilian lawyer at 
our table what happened if one does not 
vote, the very graphic reply was “Pre- 
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pare your pockets.” What a great way 
of saying that a fine of double the $100 
bar dues is imposed for failure to vote. 

Well, back to our recent election. 
Both candidates campaigned for ap- 
proximately a year. For the last three 
months they were either traveling the 
state speaking to bar associations, walk- 
ing through law firms and otherwise 
meeting as many lawyers as they possi- 
bly could, or they were telephoning 
lawyers asking for support. While all 
this was going on, the candidates were 
also coordinating the unbelievably diffi- 
cult task of putting together their 
mailings. 

I estimate that during the last days 
before the ballots were mailed, close to 
400,000 letters were sent by, or on 
behalf of, the candidates. Taking into 
account the various constituencies of 
lawyers, many voters received five or 
more letters on behalf of a candidate. 
We have 45,437 lawyers. Each candi- 
date is presently allowed and uses three 
full sets of mailing labels. There are 
numerous other constituencies which 
also receive mailings, much as the 
Florida Association for Women Law- 
yers, the National Bar, the Cuban 
American Bar, the Florida Defense Law- 
yers Association, the Academy of Florida 
Trial Lawyers, the Florida Association 
of Criminal Defense Lawyers, and vari- 
ous law school alumni. A circuit letter 
is also sent. That is a lot of mail, and 
at 29 cents per stamp, exclusive of 
printing and handling, that is a whole 
lot of money. 

Traveling the state is not an inexpen- 
sive proposition. One can fly from South 
Florida to Europe cheaper than one can 
fly from South Florida to Pensacola. 

More than a few people have noticed 
the time and expense of our election 
process. There have been numerous 
articles on the subject and those articles 
have not just been confined to Florida. 
The New York Times wrote an unflat- 
tering article about this past Bar race, 
and a number of articles have appeared 
in national periodicals not only about 
Florida’s Bar race but about a number 
of other states as well. 

How much do our elections cost? I 
have heard all kinds of numbers ban- 
died about, but I take them all with a 
grain of salt. What costs are considered 
and when does one begin counting? I 
remember being asked over a drink to 
support a Bar candidate three years 
before his race. He picked up the check. 


Special Committee on 
Presidential Election 
Reform 
Ray Ferrero, Jr., Chair, 
Ft. Lauderdale 
Samuel S. Smith, Vice Chair, 
Miami 
Alan T. Dimond, Miami 
Thomas G. Freeman, 
Altamonte Springs 


Rutledge R. Liles, 
Jacksonville 


Miriam E. Mason, Tampa 


Michael J. McNerney, 
Ft. Lauderdale 


Robert C. Palmer III, 
Pensacola 


Stephen N. Zack, Miami 
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Was the cost of that drink part of the 
election cost? 

A candidate has at least one full-time 
secretary or election person assisting 
at all times. At other times two, three 
or even more people are involved. Is a 
portion of their salary to be allocated 
to the cost of the election? There are 
hundreds of other examples. The high- 
est cost is that of being out of the office. 
The only conclusion that should be 
reached is that the exact expense is 
unknown, but whatever it is, it is too 
high. 

Presidential election reform is needed. 
At its March meeting, the Board of 
Governors approved the creation of the 
Special Committee on Presidential Elec- 
tion Reform. The committee’s work 
began immediately, and will continue 
until the conclusion of the next Bar 
year. The members of this special com- 
mittee have been selected by me and 
approved by the Board of Governors. 
They have either been candidates, op- 
posed or unopposed, or they have been 
intimately involved with the presiden- 
tial election process. 

It will be interesting to us “Bar 
groupies” to see what the special com- 
mittee recommends. Remember, 
although the time and expense of cam- 
paigning should and can be cut down, 
at least the time of serving, if one is 
successful, cannot be cut down. Depend- 
ing upon the issues presented in a given 
year, the minimum time,expended by 


the president is 70-80 percent. If faced 
with an Amendment 10 type issue, then 
the time is essentially 100 percent. The 
last five to six months of the president- 
elect year are about the same. Thus, 
whatever is done to make running 
easier and less expensive, the winner 
is still faced with quite a task. Query, 
should the president-elect and presi- 
dent be paid a salary? Texas is 
considering it. If so, how much? Should 
it be retroactive? (Just kidding.) 

This will not be the first time we 
have looked at election reform. How- 
ever, the quality and credibility of this 
new committee is so excellent that its 
recommendations should make a mean- 
ingful contribution to reform. 

Limitations on campaign spending 
may not be legal. Practically speaking, 
they are probably unenforceable any- 
way. Time limitations are also difficult 
to enforce. Consider, however, a nomi- 
nating committee which nominates one 
or two candidates by a given date. It 
would be foolhardy to spend a lot of 
time and/or money campaigning if one 
did not know if he or she would be 
nominated. Yes, there would be some 
campaigning, particularly to the nomi- 
nating committee, but not as much as 
under our present system. 

What would be the composition of the 
nominating committee? Consider the 
Board of Governors, the Executive Com- 
mittee of the board, a group of past 
presidents, or some combination of the 
foregoing. Perhaps representatives of 
other Bar groups, either on a perma- 
nent or rotating basis, could also serve 
on the nominating committee. 

Should there be a way to run, if one 
is not nominated? If so, a mechanism 
for doing so must be put in place. Given 
the size and complexity of our Bar, 
should the candidate(s) be limited to 
those who serve or have served on the 
Board of Governors? We have had can- 
didates who have not served on the 
board, but only one president was 
elected who had not served—Burton 
Young in 1970. Burt was a great presi- 
dent, but the job may be too different 
now, and it is much more difficult to 
prepare for the tasks at hand if one is 
not fully familiar with the activities of 
the Board of Governors. 

What about all those letters? It is 
interesting to see who is supporting 
whom; and it is helpful to those who 
do not know the candidates personally 

Continued on page 29 
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EXECUTIVE DIRECTIONS 


Goodbye, Governor Collins 


he Florida Bar lost a good 
friend March 12, with the 
death of former Gov. LeRoy 
Collins. 

We all know from the many favorable 
editorials and tributes paid him over 
the years that Governor Collins embod- 
ied the principles we look for in our 
public servants—courage, selflessness, 
a strong sense of right and wrong. 

His office was about 100 yards from 
the Bar Center, and I got to know him 
fairly well during the last ten years of 
his life. To know him was to know that 
he also embodied the spirit and princi- 
ples to which we each aspire as lawyers: 
integrity, a genuine affection for his 
community and his fellows, an abiding 
desire to serve others. 

It was his 60 years of service to our 
profession rather than his years of 
public life that moved the Board of 
Governors to adopt the following resolu- 
tion March 20: 

“Whereas, Thomas LeRoy Collins was 
born in Tallahassee, Florida, on March 
10, 1909, and after receiving his law 
degree from Cumberland University 
was admitted to the practice of law in 
Florida in 1931, and 

“Whereas, LeRoy Collins was, at age 
25, in 1934 elected to the Florida House 
of Representatives and in 1940 was 
elected to the Florida Senate, from 
which he resigned to enter military 
service during World War II, and to 
which he was reelected in 1946, and 

“Whereas, LeRoy Collins was elected 
Governor of Florida in 1954 to fill the 
unexpired term of the late Dan Mc- 
Carty and was thereafter reelected to 
a full four-year term, and 

“Whereas, LeRoy Collins also served 
as Chairman of the Southern Governors 
Conference, Chairman of the National 
Governors Conference, Chairman of the 
1960 Democratic National Convention, 
Director of the United States Commu- 
nity Relations Service, and Undersecre- 
tary of Commerce, and 

“Whereas, throughout his public and 
private life and service LeRoy Collins 


by John F. Harkness, Jr. 


was an unequaled advocate and symbol 
of opposition to violence, hatred and 
prejudice and of promotion and achieve- 
ment of civil rights, and 

“Whereas, in addition to his leader- 
ship in the field of civil rights, the State 
of Florida was and is forever enriched 
by LeRoy Collins’ accomplishments and 
reforms in improved public education, 
constitutional revision, fair legislative 
apportionment, ethics in government, 
and countless other areas of law and 
government, and 

“Whereas, LeRoy Collins passed from 
this life in Tallahassee, Florida, on 
March 12, 1991, having for 60 years 
served as a member of the Bar of the 
State of Florida, and 

“Whereas, The Florida Bar, the State 
of Florida, and the nation are, and will 
continue to be through future genera- 
tions, better institutions and places by 
virtue and reason of LeRoy Collins’ life 
and works. 

“Now, therefore, be it resolved by the 


Board of Governors of The Florida Bar: 

“That the unfailing and unequaled 
integrity, compassion and accomplish- 
ments of LeRoy Collins through his life 
of exemplary citizenship and public 
service are hereby recognized, and are 
further recommended to all present and 
future members of The Florida Bar as 
demonstrative of the very highest and 
ultimate qualities of character, leader- 
ship and service which might be aspired 
to and attained by any member of the 
legal profession, or by any citizen of 
Florida or the nation; 

“That this resolution be, upon adop- 
tion, placed in the permanent official 
minutes of The Florida Bar, and be 
caused to be published appropriately 
in official publications of the Bar; and 

“That a copy of this resolution, with 
the Seal of The Florida Bar affixed, be 
presented to the family of LeRoy 
Collins.” 


Goodbye, Governor. 
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1991 Perspective 


by Gregory M. Luck 


ule 11 of the Federal 

Rules of Civil Procedure 

was amended in 1983 to 

substantially expand the 
responsibilities of attorneys and pro se 
litigants signing pleadings and other 
papers to be filed in federal court. Since 
its amendment, however, Rule 11 has 
itself been the subject of considerable 
litigation, much of which has been 
criticized as having a chilling effect on 
novel legal theories or claims based on 
facts largely available only through 
discovery. 

This article will not address the con- 
troversy surrounding the application of 
Rule 11. Instead, this article is directed 
to recent interpretations of Rule 11 by 
the various circuit and district courts, 
and especially those opinions in which 
the courts have been divided. In this 
connection, the purpose of this article 
is to serve as a guide for litigants 
contemplating the imposition or de- 
fense of Rule 11 sanctions. 


The Mechanics of Rule 11 

As written, Rule 11 includes three 
basic requirements: certification; a rea- 
sonable belief that the pleading, motion 
or other paper is well-grounded in fact 
and warranted by existing law or a good 
faith extension, modification or reversal 
of such law; and the pleading must be 
imposed for a proper purpose. These 
requirements will be individually ad- 
dressed in reference to relevant 
authority exemplifying the application 
and effect of Rule 11. Reference will 
also be made to unsettled issues which 
have arisen under the rule in associa- 
tion with both the express requirements 
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as set forth above as well as implicit 
requirements read into the rule by the 
various courts. 


Requirement for Certification 

Rule 11 operates by giving effect to 
the signature of an attorney on a plead- 
ing, motion, or other paper. It is also 
well-established that Rule 11 is applica- 
ble to pro se litigants. Thomas v. Evans, 
880 F.2d 1235, 1240 (11th Cir. 1989); 
Kurkowski v. Volcker, 819 F.2d 201, 204 
(8th Cir. 1987); Doyle v. United States, 
817 F.2d 1235, 1237 (5th Cir.), cert. 
denied, 484 U.S. 854 (1987). Oral repre- 
sentations do not fall within the scope 
of Rule 11. Schering Corp. v. Vitarine 
Pharmaceuticals, Inc., 889 F.2d 490,496 
(3d Cir. 1989). 

Rule 11 applies to every statement 
and claim in a paper. For purposes of 
Rule 11 it is not enough to include one 
meritorious claim and a “stream of 
unsubstantiated claims as riders.” Paine 
Webber, Inc. v. Can Am Financial 
Group, Ltd., 121 F.R.D. 324, 330 (N.D. 
Ill. 1988), affd, 885 F.2d 873 (7th Cir. 
1989). 

While the express terms of the rule 
require the signature of the attorney 
or party in order to impose sanctions, a 
number of judges and scholars argued 
for its application to nonsigning parties 
who were ultimately responsible for the 
decision to file the offending paper. The 
leading proponent of this position was 
Judge Schwarzer who urged its applica- 
tion in the instance of the partner 
whose instructions required the prepa- 
ration and filing of the paper by his 
associate. Schwarzer, “Sanctions Under 
the New Rule 11—A Closer Look,” 104 


F.R.D. 181, 185 (1985). 

This issue was finally resolved by the 
Supreme Court in Pavelic & Leflore v. 
Marvel Entertainment Corp., US. 
__, 110 S. Ct. 456 (1989). In Pavelic, 
the district court had originally im- 
posed sanctions on both the attorney 
signing the pleading as well as the 
attorney’s firm. This district court later 
amended its order to shift responsibility 
back on the individual attorney. On 
appeal, the judgment was affirmed in 
part, and vacated and remanded in 
part. The Supreme Court reversed and 
remanded, holding that only the sign- 
ing attorney and not his firm could be 
held liable for Rule 11 sanctions. In its 
opinion, the Court reasoned that the 
purpose of the rule was not to reim- 
burse the prevailing party but to “bring 
home to the individual signer his per- 
sonal, nondelegable responsibility.” 
Pavelic, _ U.S. at __, 110 S. Ct. at 
460. The court continued: 

It is at least arguable that these purposes 
are better served by a provision which makes 
clear that, just as the court expects the 
signer personally—and not some nameless 
person within his law firm—to validate the 
truth and legal reasonableness of the papers 
filed, so also it will visit upon him personally 
and not his law firm—its retribution for 
failing in that responsibility. The message 
thereby conveyed to the attorney, that this 
is not a “team effort” but in the last analysis 
yours alone, is precisely the point of Rule 
11. (Emphasis in original.) 

Id. 

By its terms, Pavelic restricts the 
imposition of Rule 11 sanctions to the 
attorney signing the paper and the 
party he represents. Pavelic thus also 
appears to resolve the longstanding 
issue as to whether an out-of-state 


& 
| 
id 


THE FLORIDA BAR JOURNAL/MAY 1991 


— 
~ 
: 
q 


attorney could be held liable for a paper 
he created but which was signed by 
local counsel, thus overturning deci- 
sions such as Coburn Optical Indus., 
Inc. v. Cilco, Inc., 610 F. Supp. 656 
(M.D.N.C. 1985) (holding out-of-state 
counsel responsible under the rule). 


Reasonable Belief 

Rule 11 mandates both a reasonable 
factual and legal inquiry preliminary 
to filing. Under the rule, sanctions, 
therefore, should be imposed if the 
person signing the paper failed to un- 
dertake a “reasonable investigation” 
which might have revealed information 
which could negate or moot the action 
for which the paper was filed. The 
reasonable investigation required un- 
der the rule, however, does not 
contemplate an exhaustive prefiling dis- 
covery process. As noted by the Seventh 
Circuit in an en banc decision, “If the 
legal point is obscure ... even an 
absurd argument may not be sanction- 
able, because a ‘reasonable’ inquiry 
does not turn up every dusty statute 
and precedent.” Mars Steel Corp. v. 
Continental Bank N.A., 880 F.2d 928, 
932 (7th Cir. 1989). 

In an attempt to define the investiga- 
tive inquiry required under Rule 11, the 
Third Circuit in Mary Ann Pensiero, 
Inc. v. Lingle, 847 F.2d 90 (3d Cir. 
1988), developed a four-prong test which 
includes: 

[T]he amount of time available to the signer 
for conducting the factual and legal investi- 
gation; the necessity for reliance on a client 
for the underlying factual information; the 
plausibility of the legal position advocated; 
and whether the case was referred to the 
signer by another member of the Bar. 
Pensiero, 847 F.2d at 95. 

Most often, the failure to make an 
adequate factual investigation occurs 
in the preparation or filing of the 
complaint. Sanctions have thus been 
awarded for failure to accurately assess 
the capacity of the litigants, Medical 
Emergency Service Assoc., S.C. v. Foulke, 
844 F.2d 391 (7th Cir. 1988) (failure to 
differentiate employees from independ- 
ent contractors), for failure to accurately 
assess the state of incorporation of the 
litigants, S.A. Auto Lube, Inc. v. Jiffy 
Lube Int'l, Inc., 842 F.2d 946 (7th Cir. 
1988) (corporation’s name put counsel 
on notice that it was an Illinois corpora- 
tion), and for failure to establish the 
proper party to be served, Callahan v. 
Schoppe, 864 F.2d 44 (5th Cir. 1989). 

In Hays v. Sony Corp. of America, 847 
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F.2d 412 (7th Cir. 1988), the Seventh 
Circuit affirmed an award of attorneys’ 
fees for failure of the plaintiffs’ attorney 
to fully investigate the basis for a 
copyright claim. Plaintiffs had alleged 
that Sony had violated its common law 
copyright by the misappropriation of a 
manual directed to the operation of 
DEC word processors. Plaintiffs’ attor- 
ney, however, did not investigate the 
content of the Sony manual or investi- 
gate whether Sony was distributing the 
manual or had plans to do so. Sanctions 
were awarded. 

What is the impact of Rule 11 on 
factually deficient pleadings originally 
filed in state court but removed to 
federal court? A number of circuits have 
held that Rule 11 does not apply in 
these circumstances. See, e.g., Hurd v. 
Ralph’s Grocery Co., 824 F.2d 806 (9th 
Cir. 1987); Stiefvater Real Estate, Inc. 
v. Hinsdale, 812 F.2d 805 (2d Cir. 
1987); Kirby v. Allegheny Beverage 
Corp., 811 F.2d 253 (4th Cir. 1987). The 
Sixth Circuit, however, has interpreted 
Rule 11 to apply to pleadings originally 
filed in state court, reasoning that the 
spirit of Rule 11 imposes a continuing 
obligation. Herron v. Jupiter Transp. 
Co., 858 F.2d 332, 338 (6th Cir. 1988). 

The “reasonable belief” prong of the 
rule also requires counsel to base argu- 
ments on existing law or to indicate 
clearly that the result sought involves 
the modification, extension, or reversal 
of the law. As identified by Judge 
Schwarzer, this portion of the rule 
serves to create results which are often 
unpredictable, since it often remains to 
be seen what constitutes a reasonable 
extension of the law in contrast to what 


merely represents an obdurate resis- 
tance to accept the law as it has been 
established. Schwarzer, “Rule 11 Revis- 
ited” 101 Harvard Law Review 1013, 
1017 (1988). The Advisory Committee 
to Rule 11 also expressed concern over 
this portion of the rule in the fear that 
its application might serve to inhibit 
imaginative legal or factual approaches 
to applicable law. The Third Circuit in 
Gaiardo v. Ethyl Corp., 835 F.2d 479, 
483-84 (3d Cir. 1987), has expressly 
recognized the possible chilling effect 
that this portion of the rule might have 
on imaginative litigation, holding: 

The Rule is not breached if after reasonable 
legal research and adequate factual investi- 
gation, a party and counsel in good faith 
decide to challenge existing law. Responsi- 
ble, albeit adventuresome, lawyers must not 
be sanctioned in those circumstances, espe- 
cially when they advise the court of existing 
law and their considered decision to seek its 
modification or reversal. The Rule seeks to 
strike a balance between the need to curtail 
abuse of the legal system and the need to 
encourage creativity and vitality in the law. 

As some conciliation, it has been 
noted that courts will be somewhat 
more tolerant of those pursuing novel 
legal theories than those pursuing posi- 
tions lacking a factual basis. Vario, 
“Rule 11: A Critical Analysis,’ 118 
F.R.D. 189, 214 (1988). See also Davis 
v. Carl, 906 F.2d 533, 538 (11th Cir. 
1990) (attorneys should be free to exer- 
cise professional judgment without fear 
of reprisal should the lawsuits mis- 
carry). 

Good faith is not a defense to a 
motion under Rule 11. Threaf Proper- 
ties Ltd. v. Title Insurance Co., 875 F.2d 
831, 834-35 (11th Cir. 1989) (compli- 
ance with Rule 11 is judged by an 
objective standard of reasonableness 
under the circumstances). Thortnon v. 
Wahl, 787 F.2d 1151, 1154 (7th Cir.), 
cert. denied, 479 U.S. 851 (1986) (empty 
head—pure heart, no defense). This 
change in the statutory “bad faith” 
standard (which had been used prior 
to August 1983) was best articulated 
by the Second Circuit in the oft-cited 
case of Eastway Constr. Corp. v. City of 
New York, 762 F.2d at 253 (2d Cir. 
1985), cert. denied, U.S.___, 108 S. 
Ct. 269 (1987): 

No longer is it enough for an attorney to 
claim he acted in good faith, or that he was 
personally unaware of the groundless nature 
of an argument or claim. The language of 
new Rule 11 explicitly and unambiguously 
imposes an affirmative duty on each attor- 
ney to conduct a reasonable inquiry into the 
viability of a pleading before it is signed. 
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Simply put, subjective good faith no longer 
provides the safe harbor it once did. 

Most of the cases finding violations 
for failure of an adequate legal basis 
have been due to an obvious failure of 
the attorney to do his homework. In 
Burger v. Health Insurance Plan of 
Greater New York, 684 F. Supp. 46 
(S.D.N.Y. 1988), a New York district 
court imposed Rule 11 sanctions for 
failure of counsel to adequately comply 
with the requisites of Fed. R. Civ. P. 
Rule 56(e). In support of their motion 
to dismiss, defendants had submitted 
an attorney’s affidavit not based upon 
personal knowledge. Condemning the 
failure to recognize longstanding prece- 
dent requiring the submission of an 
affidavit based on personal knowledge, 
the court imposed sanctions. 

In Willy v. Coastal Corp., 855 F.2d 
1160 (5th Cir. 1988), the Fifth Circuit 
affirmed an award of some $22,000 for 
the filing of a wrongful discharge claim 
which lacked legal merit. The claim 
brought by the plaintiff lacked proper 
diversity of the litigants. The plaintiff 
compounded his problem by submitting 
a 110-page brief with a “1,200-page, 
unindexed, unnumbered, foot-high pile 
of material” Willy, 855 F.2d at 1172. 
Affirming the district court’s imposition 
of sanctions, the court held: 

Here, the district court clearly did not abuse 
its discretion in determining that Willy had 
violated Rule 11. Filing mountainous piles 
of unorganized documents and citing to 
nonexistent rules of law are precisely the 
sort of conduct that, under the objective test 
of Rule 11, could lead a district court to 
conclude that the attorney had not made 


reasonable inquiry into the law or was 
seeking to harass or delay. 


Willy, 855 F.2d at 1172. 

In International Shipping Co., S.A. 
v. Hydra Offshore, Inc., 875 F.2d 388 
(2d Cir.), cert. denied, U.S. 110 
S. Ct. 563 (1989), the Second Circuit 
affirmed an attorney’s fee award of 
$10,000 based, in part, on plaintiff's 
attorney’s failure to accurately assess 
jurisdiction requirements before bring- 
ing suit. Plaintiff sought a temporary 
restraining order in New York district 
court under theories of admiralty, di- 
versity, and the Convention on 
Recognition and Enforcement of For- 
eign Arbitral Awards (9 U.S.C. §§ 201- 
208). Plaintiff failed, however, to recog- 
nize the effect on jurisdiction created 
by the presence of alien corporations 
on both sides of the litigation. The 
Second Circuit was also persuaded in 
its decision by the sharp tactics of 


plaintiffs attorney, Richard Golub, who 
had served on defendants an unsigned 
order but neglected to mention that the 
signed order had deleted the imposition 
of a temporary restraining order. The 
effect of Golub’s conduct was found to 
have forced defendants’ attorneys to 
labor over the weekend under the im- 
pression that the temporary restraining 
order was already in force. Disapprov- 
ing, the court noted: 

[Wle believe that the filing of a complaint 
in which Golub identified alien corporations 
on both sides of the litigation revealed that 
he was unaware of the complete diversity 
requirement. This fact is plainly revealed 
by the complaint itself, the colloquy before 
the court, and Golub’s contention that he 
should not be punished because he did not 
receive the opposition’s papers raising juris- 
dictional objections until the day before oral 
argument. 

International Shipping, 875 F.2d at 
391. 

On its face, Rule 11 appears to im- 
pose a duty to inspect and verify the 
pleading or paper which is evaluated 
at the time of filing. However, a debate 
has raged throughout various circuits 


as to whether Rule 11 imposes a con- 
tinuing duty of the litigants to amend 
or modify their pleading responsive to 
changes in facts or the law which occur 
after the challenged pleadings were 
filed. 

In an en banc decision in Thomas v. 
Capital Security Services, Inc., 836 F.2d 
866, 874 (5th Cir. 1988), the Fifth 
Circuit laid this issue to rest by over- 
turning many earlier decisions which 
had imposed a continuing obligation 
under Rule 11. The standard which 
emerged from Thomas evaluates “an 
attorney’s conduct at the time a ‘plead- 
ing motion, or other paper’ is signed.” 
Thomas, 836 F.2d at 874. This “snap- 
shot test” has been adopted by a slim 
majority of the circuits. See, e.g., Corp. 
of the Presiding Bishop v. Associated 
Contractors, Inc., 877 F.2d 938, 943 
(11th Cir. 1989), cert. denied, ___ U.S. 
__, 110 S. Ct. 1133 (1990) (agreeing 
with Fifth Circuit in finding no continu- 
ing obligation); Schering Corp. v. 
Vitarine Pharmaceuticals, Inc., 889 F.2d 
490, 496 (3d Cir. 1989) (view conduct 


At All-state, we make it easy for you 
to establish and maintain the kind of 
image that is so important to the 
success of your firm. 


Our complete line of image enhanc- 
ing products includes the finest 
engraved letterheads, envelopes, 
business cards, announcements, 
personal memo sheets and pre 
sentation folders. All 
on a full range 
of prestigious 
cotton fiber 
papers. All de- 
signed to present 
your firm at 
its best. 


MAINTAINING A HIGH QUALITY IMAGE 
SHOULDN'T BE A TRIAL. 


In addition, we help you coordinate 
your billheads, forms, labels and 
other documents so that you project 
a consistent image wherever your 
name appears. 


In these very competitive times, it’s 
essential that everything you do 
reflects your reputation for 
quality and leadership. 
Call one of our sales 
consultants today and 
we'll make presenting 
yourself properly 
less of a trial. Ask 


LEGAL SUPPLY CO. 


ONE COMMERCE DRIVE, CRANFORD, NJ 07016. TOLL FREE: (800) 222-0510. NJ: (908) 272-0800 
FAX TOLL FREE: (800) 634-5184. NJ: (908) 272-0125. OFFICES IN CLEVELAND AND LOS ANGELES 


ALL-STATE, PUT YOUR REPUTATION ON OUR LINE 


THE FLORIDA BAR JOURNAL/MAY 1991 


19 


our newest 

= catalog 129 

: 

Sale 


under the rule at the time counsel files 
the challenged paper); Hamer v. County 
of Lake, 819 F.2d 1362, 1370 n.5 (7th 
Cir. 1987) (no continuing obligation); 
Oliveri v. Thompson, 803 F.2d 1265, 
1274 (2d Cir. 1986), cert. denied, 480 
U.S. 918 (1987) (no continuing duty). 
But compare, Herron v. Jupiter Trans- 
portation Co., 858 F.2d 332, 336 (6th 
Cir. 1988) (agreeing with cases which 
impose a continuing obligation); Flip 
Side Productions, Inc. v. JAM Produc- 
tions, Ltd., 843 F.2d 1024, 1036 (7th 
Cir. 1988) (imposing obligation to dis- 
miss at close of discovery); Meadow 
Ltd. Partnership v. Heritage Savings & 
Loan Ass’n, 639 F. Supp. 643 (E.D. Va. 
1986) (the duty under Rule 11 is con- 
tinuing; counsel had duty to dismiss a 
party). 

A subsection under the “reasonable 
belief’ portion of the rule imposes an 
obligation on the attorney to cite and 
properly characterize relevant author- 
ity. As a general rule, failures under 
this subsection lead to harsh penalties. 
In Jorgenson v. County of Volusia, 846 
F.2d 1350 (11th Cir. 1988), the 11th 
Circuit affirmed the award of sanctions 
under Rule 11 for failure to cite a 
controlling case in which one of the 
appellants had actually participated. 
Adopting a “no harm, no foul” philoso- 
phy, appellant’s attorney argued that 
his deficiency was nevertheless cured 
by the subsequent inclusion of the 
citation by opposing counsel. The court 
was not persuaded: 


The appellants purported to describe the law 
to the district court in the hope that the 
description would guide and inform the 
court’s decision. With apparently studied 
care, however, they withheld the fact that 
the long-awaited decision by the Supreme 
Court of Florida had been handed down. 
This will not do. The appellants are not 
redeemed by the fact that opposing counsel 
subsequently cited the controlling precedent. 
The appellants had a duty to refrain from 
affirmatively misleading the court as to the 
state of the law. They were not relieved of 
this duty by the possibility that opposing 
counsel might find and cite the controlling 
precedent, particularly where, as here, a 
temporary restraining order might have been 
issued ex parte. 


Jorgenson, 846 F.2d at 1352 (Emphasis 
in original). 

In Borowski v. DePuy, Inc., 850 F.2d 
297 (7th Cir. 1988), the Seventh Circuit 
affirmed a sanction award for failure 
of plaintiffs attorney to cite controlling 
precedent relevant to one of his causes 
of action and for misstating the law 
controlling a second claim. Affirming 
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finds that his motion to reconsider was 
without merit and frivolously made. 


Valparaiso, 118 F.R.D. at 470-71. See 
also Jorgenson, T.D.J., Inc. v. County 
of Volusia, 846 F.2d 1350, 1352 (11th 


' Cir. 1988) (failure of counsel to cite 


* controlling law in seeking temporary 


4 restraining order violated Rule 11). 


Improper Purpose 

The final prong of the rule is directed 
to papers which, though not necessarily 
frivolous, are found to be interposed for 
an improper purpose. See Thomas uv. 


ee Evans, 880 F.2d 1236, 1243 (11th Cir. 


the imposition of sanctions the court 
held: 


Borowski’s counsel has presented no argu- 
ments to this Court to challenge the above 
conclusions. His conduct throughout the en- 
tire case demonstrated the “ostrich-like tactic 
of pretending that potentially dispositive 
authority against [his] contention does not 
exist,’ precisely the type of behavior that 
would justify imposing Rule 11 sanc- 
tions. . . . Counsel’s reliance on Gaiardo v. 
Ethyl Corp, 835 F.2d 479, 483 (3d Cir. 1987), 
to rationalize his performance as a good faith 
effort to challenge existing law is to no avail. 
He did not even mention the Gordon case, 
which provided the existing law governing 
his unjust enrichment claim. He misstated 
Illinois law applying only the franchise ter- 
minations. And he finally failed to provide a 
factual predicate to support his tortious 
interference claim. The district court was 
correct in sanctioning plaintiff, who should 
not be permitted to rely on the defendants 
to do the research either to make his case 
or expose its fallacies. 


Borowski, 850 F.2d at 304-5. 

Similarly, in City of Valparaiso, Ind. 
v. Iron Workers Local Union #395, 118 
F.R.D. 466 (N.D. Ind. 1987), an Indiana 
district court sanctioned an attorney for 
exhibiting the “ostrich-like tactic of 
pretending that potentially dispositive 
authority against [his] contentions [did] 
not exist.” 

Defendants’ attorney ignored rather than 
acknowledged the force of existing law, con- 


sequently, his reply brief cannot be seen as 
an attempt to alter or amend the law. 


Defense counsel’s research stopped at 
Thermtron; he either did not look further or 
did not like what he found; whatever the 
case, he violated Rule 11. 


Because defendanis’ attorney failed to make 
any colorable argument for an extension of 
the law and actually ignored the voluminous 
case law contrary to his position, the court 


1989) (attorney or party may be sanc- 
tioned under Rule 11 for filing a pleading 
for an improper purpose). Improper 
purpose may be manifested by exces- 
sive persistence in pursuing a claim or 
defense in the face of repeated adverse 
rulings. Such was the case in United 
States v. Carley, 783 F.2d 341 (2d Cir.), 
cert. denied, 476 U.S. 1142 (1986). In 
Carley, the Second Circuit affirmed the 
imposition of sanctions against an at- 
torney who filed identical claims to 
those which had twice been unsuccess- 
fully raised in prior litigation. These 
claims notably included the assertion 
that the 16th amendment did not em- 
power Congress to impose the taxes of 
the Internal Revenue Code. Affirming 
the imposition of sanctions, the court 
held: 

Carley’s arguments on this wholly repetitive 
appeal are plainly frivolous. Again, he ar- 
gues that the income tax is unconstitutional 
because the Sixteenth Amendment limited 
the taxing power of Congress, and conferred 
no new power of taxation, the identical 
argument he made unsuccessfully in the 


earlier appeal in the instant case and later 
as counsel in Ficalora. 


Carley has thus forced the Government and 
the courts to expend considerable time and 
resources in the repetitive litigation of these 
utterly frivolous issues. Sanctions are there- 
fore in order, and in light of Lively double 
costs must be assessed for this appeal under 
Rule 38. 


Carley, 783 F.2d at 343-44. 

Improper purpose may also be in- 
ferred when the apparent intent of the 
paper is to delay the proceedings or to 
increase the costs. Such was the case 
in Paine Webber, Inc. v. Can Am Finan- 
cial Group, Ltd., 121 F.R.D. 324 (N.D. 
Ill. 1988), affd, 885 F.2d 873 (7th Cir. 
1989). In Paine Webber, the court found 
that defendant Can Am’s motion to 
vacate was not based upon a reasonable 
investigation and that Can Am had no 
meritorious defense. Upon a showing 
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that Can Am’s motion caused delay and 
added expense, the court awarded sanc- 
tions in the amount of $2,400: 

After objectively considering all the sur- 
rounding circumstances, including the fact 
that Can Am would want to delay enforce- 
ment of the judgment against it, it is 
reasonable for this court to infer that Can 
Am’s Motion To Vacate was filed for an 
improper purpose. Accordingly this court 
finds that Feldman filed Can Am’s Motion 
To Vacate with an improper purpose, namely 
as a dilatory tactic. 

Paine Webber, 121 F.R.D. at 333. 

Improper purpose may be manifested 
by the apparent use of the federal 
courts as a forum to promote personal 
views unassociated with the merits of 
an actual claim. A colorful example of 
such an improper purpose is found in 
Edwards v. Groner, 124 F.R.D. 605 
(D.V.I. 1989), a legal malpractice case 
which ultimately evolved into a panoply 
of postjudgment motions concerning the 
conduct of the plaintiffs attorney. In 
the case, the plaintiffs attorney repeat- 
edly requested that the trial be 
broadcast by the television media. The 
initial motion, however, was devoid of 
any citation to authority, and made no 
attempt to distinguish the great weight 
of case law prohibiting the televising of 
court proceedings. Undaunted, plain- 
tiffs attorney filed three motions for 
reconsideration, the last of which 
sought, in the alternative, certification 
to the Supreme Court. 

In addition to its dogged insistence 
to televise the proceedings, plaintiffs 
attorney also filed numerous other frivo- 
lous motions which often included 
political cartoons as exhibits. Plaintiff's 
attorney also routinely sent copies of 
pleadings to President Ronald Reagan, 
members of the United States Senate, 
and foreign leaders such as Prime Min- 
ister Yitzhak Shamir and General 
Secretary Mikhail Gorbachev. The dis- 
trict court did not hesitate to award 
sanctions: 

For Mr. Johns, the litigation process pro- 
vides a theater in which he can orchestrate 
his clashes with the worldwide forces of evil. 
His antics have transformed this otherwise 
simple cause into a colossal waste of judicial 
resources. His conduct caused defendants to 
encounter tremendous legal fees. It would 


appear that Rule 11 sanctions are clearly in 
order. 


Mr. Johns’ conduct would appear to meet 
two of the three criteria, bad faith and 
incompetence. Bad faith by reason of his 
repeated refusal to accept the court rulings, 
and incompetence because his argument and 
briefs in support of his position were irrele- 


Improper purpose 
may be manifested 
by the apparent 
use of the federal 
courts as a forum to 
promote personal 
views unassociated 
with the merits of 
an actual claim 


vant and irrational. I conclude that Mr. 
Johns’ conduct in this litigation violated 
Rule 11 and therefore the joint motion of 
defendants will be granted. 

Edwards, 124 F.R.D. at 609. 

Another colorful example is found in 
the case of Saltany v. Reagan, 702 F. 
Supp. 319 (D.D.C. 1988), affd, 886 F.2d 
438 (D.C. Cir. 1989), cert. denied, __ 
US. __, 110 S. Ct. 2172 (1990), in 
which suit was brought against civilian 
and military officials of the United 
States and England, notably President 
Reagan and Prime Minister Thatcher, 
on behalf of 50 Libyans who were killed 
by air strikes conducted by U.S. mili- 
tary forces over Libya in April 1986. 
Plaintiffs sought to predicate jurisdic- 
tion on, inter alia, the Racketeer 
Influenced and Corrupt Organizations 
Act. Significantly, however, plaintiffs 
failed to recognize the effect that sover- 
eign immunity would have on their 
claims. 

Incredibly, the district court did not 
award sanctions even though it noted 
that the purpose of the suit was to use 
the court as a “forum” to “make a public 
statement of protest.” Saltany, 702 F. 
Supp. at 322. Sharply disapproving, the 
Court of Appeals for the District of 
Columbia reversed and remanded for 
an assessment of sanctions: 

We may agree with the district court that 
the suit is audacious—that is not sanction- 
able in itself—but, we do not see how filing 
a complaint that “plaintiffs’ attorney surely 


knew” had “no hope whatsoever of success” 
can be anything but a violation of Rule 11. 


Nonetheless, surmising that the suit was 
brought as a public statement of protest, the 
district court opined that courts can “serve 
in some respects as a forum for making such 


statements, and should continue to do so”. . . 
We do not conceive it a proper function of a 
federal court to serve as a forum for “pro- 
tests,” to the detriment of parties with 
serious disputes waiting to be heard. 
Saltany v. Reagan, 886 F.2d 438, 440 
(D.C. Cir. 1989). (Citations omitted.) 

The Ninth Circuit in particular, how- 
ever, has strictly construed the 
“mproper purpose” section of the rule. 
In Zaldivar v. Los Angeles, 780 F.2d 
823 (9th Cir. 1986), the Ninth Circuit 
reversed a sanction award based on the 
alleged improper purpose of the plead- 
ings alleging a violation of the Voting 
Rights Act. The district court had 
awarded sanctions upon a finding that 
the purpose of the complaint was to 
“harass,” notwithstanding a finding that 
the pleading was legally and factually 
grounded. Reversing, the court held: 
We believe the conduct forming the basis of 
the charge of harassment must do more than 
in fact bother, annoy or vex the complaining 
party. Harassment under Rule 11 focuses 
upon the improper purpose of the signer, 
objectively tested, rather than the conse- 
quences of the signer’s act, subjectively 
viewed by the signer’s opponent. 


We hold that a defendant cannot be harassed 
under Rule 11 because a plaintiff files a 
complaint against the defendant which com- 
plies with the “well grounded in fact and 
warranted by existing law” clause of the 
Rule. 

Zaldivar, 780 F.2d at 831-32. Accord 
Nat! Ass’n of Gov’t Employees v. Natl 
Fed’n of Fed. Employees, 844 F.2d 216, 
223 (5th Cir. 1988) (complaint which is 
well-grounded in fact and warranted 
by existing law cannot, as a matter of 
law, “harass,” regardless of plaintiff's 
subjective intent). But see Mars Steel 
Corp. v. Continental Bank N.A., 880 
F.2d 928 (7th Cir. 1989) (the “improper 
purpose” portion of Rule 11 is viewed 
independently of whether the pleading 
is factually or legally supported); Sheets 
v. Yamaha Motors Corp. USA, 891 F.2d 
533 (5th Cir. 1990) (filing of paper 
well-grounded in fact and law is not 
immunized from sanctions under the 
“{mproper purpose” section of the rule). 


Penalties Under the Rule 

If a court finds that Rule 11 has been 
violated, sanctions are mandatory. Fed. 
R. Civ. P. Rule 11. The rule, however, 
provides the court broad discretion to 
fashion sanctions commensurate on the 
violation. When molding sanctions, 
courts should be sensitive to the policy 
considerations that are the basis for the 
sanctions which require that they be 
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“educational and rehabilitative in char- 
acter and, as such, tailored to the 
particular wrong.” Thomas v. Capital 
Security Serv., Inc., 836 F.2d 866, 877 
(5th Cir. 1988). 

Monetary sanctions are one of the 
options available under Rule 11. Mone- 
tary sanctions can be imposed on the 
offending attorney rather than a party, 
and thus offer the advantage of forcing 
the offending attorney to bear the costs 
of his conduct rather than the party he 
represents. Donaldson v. Clark, 819 
F.2d 1551, 1557 (11th Cir. 1987). Mone- 
tary sanctions most often take the form 
of attorneys’ fees and costs, which, in 
some cases, may be substantial. In 
Unioil, Inc. v. E.F. Hutton & Co., 809 
F.2d 548 (9th Cir. 1986), the Ninth 
Circuit upheld in part an attorneys’ fee 
award of $294,141.10. In Lupo v. R. 
Rowland & Co., 857 F.2d 482 (8th Cir. 
1988), cert. denied, _ U.'S.___, 109 S.. 
Ct. 2101 (1989), the Eighth Circuit 
affirmed an award of $100,000 in sanc- 
tions, where $50,000 was awarded 
against counsel. 

Monetary damages, however, are not 
the exclusive remedy under the rule. 
More imaginative judges have begun 
to require other remedial corrective 
action in lieu of or in addition to 
monetary relief. In Golden Eagle Dis- 
tributing Corp. v. Burroughs Corp., 103 
F.R.D. 124 (N.D. Cal. 1984), rev'd, 801 
F.2d 1531 (9th Cir. 1986), a California 
district court required offending attor- 
neys to circulate the opinion awarding 
sanctions throughout their firm. In Ste- 
vens v. City of Brockton, 676 F. Supp. 
26 (D. Mass. 1986), a Massachusetts 
district court required the offending 
attorneys to attend a day-long MCLE 
seminar. 

In imposing sanctions, a variety of 
courts have recognized that severity of 
the penalty imposed for violation of 
Rule 11 should vary dependent on a 
number of factors including the experi- 
ence of the attorney involved, the 
complexity of the litigation and the 
novelty of the legal theory under which 
the case proceeded. For example, in 
Unioil, Inc. v. E.F. Hutton & Co., 809 
F.2d 548 (9th Cir. 1987), the Ninth 
Circuit affirmed a large award partly 
on the basis of the fact that the sanc- 
tioned attorney was experienced and 
his firm specialized in complex business 
litigation. The experience of trial coun- 
sel and the specialization of their firms 
was also considered in Huettig & 
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The ability or 
inability to pay a 
sanction also 
represents a relevant 
consideration in the 
severity of the 
penalty under 
the rule 


Schromm, Inc. v. Landscape Contrac- 
tors Council, 582 F. Supp. 1519 (N.D. 
Cal. 1984), affd, 790 F.2d 1421 (9th 
Cir. 1986). See also Balfour Guthrie, 
Inc. v. Hunter Marine Transport, Inc., 
118 F.R.D. 66 (M.D. Tenn. 1987). 
Some courts, however, have refused 
to take into account the relative exper- 
tise of counsel or the complexity of the 
case. In Hays v. Sony Corp. of America, 
847 F.2d 412 (7th Cir. 1988), the Sev- 
enth Circuit ignored plaintiffs attorney’s 
lack of specialization in the area of 
copyright law, reasoning that any such 
lack of expertise merely imposed a duty 
to associate experienced cocounsel or 
devote extra effort to become familiar 
with the pertinent legal issues of the 
case: 
From his papers in both the district court 
and this court it is apparent that Mr. Guyon 
is not a specialist either in copyright law or 
in federal litigation. As a solo practitioner 
in the town of Streator, Illinois—population 
14,000—Mr. Guyon is not to be criticized for 
having failed to acquire expertness in an 
esoteric field of federal law and in the 
niceties of federal procedure. But the Rule 
11 standard, like the negligence standard in 
tort law, is an objective standard, as we have 
said. It makes no allowance for the particu- 
lar circumstances of particular practitioners. 


A lawyer who lacks relevant expertise must 
either associate with him a lawyer who has 
it, or must bone up on the relevant law at 
every step in the way in recognition that his 
lack of experience makes him prone to error. 
Hays, 847 F.2d at 418-19. 

The ability or inability to pay a 
sanction also represents a relevant con- 
sideration in the severity of the penalty 
under the rule. See Brown v. Federation 
of State Medical Boards, 830 F.2d 1429 
(7th Cir. 1987) (remanding amount of 


sanctions based on testimony as to the 
lawyer’s inability to pay); Doering v. 
Union County Board of Chosen Free- 
holders, 857 F.2d 191, 195 (8d Cir. 
1988) (directing the district court to 
consider the ability to pay in awarding 
sanctions); Brown v. Federation of State 
Medical Boards, 830 F.2d 1429, 1439 
(7th Cir. 1987); In re Yagman, 796 F.2d 
1165, 1185 (9th Cir. 1986); McAfee v. 
Fifth Circuit Judges, 884 F.2d 221 (5th 
Cir. 1989), cert denied, _ U.S. __, 110 
S. Ct. 1141 (1990) (frivolous complaint 
warranted sanctions of $30 upon a 
showing of inability to pay); Coats v. 
Pierre, 890 F.2d 728 (5th Cir. 1989) 
($20,000 sanctions held to be excessive 
in view of evidence of litigant’s income). 

Leniency upon evidence of an inabil- 
ity to pay, however, is not always the 
rule. In Kapco Mfg. Co. v. C & O 
Enterprises, Inc., 886 F.2d 1485 (7th 
Cir. 1989), the court imposed sanctions 
in the amount of $46,780.07 despite 
attorney’s protests that he had children 
in college, drove older cars, and hadn’t 
taken a vacation in years. The court 
found it significant that the offending 
attorney did not state he could not pay 
the sanction, only that it would be a 
hardship on him. 

Sanctions under Rule 11 are avail- 
able to both the losing and prevailing 
parties. See Westmoreland v. CBS, Inc., 
770 F.2d 1168, 1180 (D.C. Cir. 1985). 
As noted by the Seventh Circuit, “[{O]th- 
erwise splendid conduct of the litigation 
does not excuse an established viola- 
tion.” Szabo Food Service, Inc. uv. 
Canteen Corp., 823 F.2d 1073, 1077 
(7th Cir. 1987), cert. dismissed, 485 
U.S. 901 (1988). 


Effect of Voluntary Dismissal 
An issue commonly arising under 
Rule 11 involves the power of the 
district court to award sanctions in 
instances when a voluntary dismissal 
of the offending paper has occurred. The 
majority view holds that the district 
court does not lose its power to award 
sanctions when the cause of action 
brought about as a result of an offend- 
ing pleading is voluntarily dismissed. 
This analysis of Rule 11 was announced 
in Szabo Food Service, Inc. v. Canteen 
Corp., 823 F.2d at 1079 (7th Cir. 1987), 
cert. dismissed, 485 U.S. 901 (1988): 


An award of fees under Rule 11 is more like 
a sanction for contempt of court than like a 
disposition on the merits or even an award 
of costs. An award under Rule 11 is a 
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“sanction” for violating a rule of court. The 
obligation to answer for one’s act accompa- 
nies the act; a lawyer cannot absolve himself 
of responsibility by dismissing his client’s 
suit. 


Similarly in Muthig v. Brant Point 
Nantucket, Inc., 838 F.2d 600 (1st Cir. 
1988), the First Circuit affirmed a 
sanction award under Rule 11 notwith- 
standing voluntary dismissal under Rule 
41 of the offending claim prior to the 
motion for sanctions. Agreeing with the 
Szabo court, the court found post- 
dismissal application of the rule appro- 
priate. See also Sauls v. Penn Virginia 
Resources Corp., 121 F.R.D. 657 (W.D. 
Va. 1988) (district court retained juris- 
diction to award sanctions after 
voluntary dismissal of claim). Some 
courts, however, have held differently. 
In Johnson Chemical Co. v. Home Care 
Products, Inc., 823 F.2d 28 (2d Cir. 
1987), the Second Circuit held that 
Rule 11 sanctions could not be imposed 
following a Rule 41(a)(1)(i) dismissal. 


Conclusion 

Under Fed. R. Civ. P. Rule 11, an 
attorney’s signature on a pleading or 
motion constitutes a certification that 
the attorney has read the pleading or 
other paper; that to the best of his 
knowledge, information, and belief, the 
paper is legally and factually grounded; 
and that the pleading is not interposed 
for improper purposes such as to delay 
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the litigation, enhance its relative costs, 
or to harass. Unlike its predecessor, the 
contemporary version of Rule 11 re- 
quires that violations be sanctioned 
though the rule provides considerable 
latitude in the nature of penalties to 
be imposed. 

While it is probably impossible to 
provide a truly simple yet comprehen- 
sive guide for compliance with Rule 11, 
some guidelines emerge from the rule 
itself, and the cases that have applied 

The requirement of certification un- 
der Rule 11 is to be strictly construed. 
Hence only signed documents mandate 
the provisions of Rule 11. Moreover, 
only the attorney signing the offending 
document and the party he represents 
may be sanctioned. Rule 11 may not be 
interpreted so broadly as to impose 
sanctions on an entire law firm or even 
the attorney on whose authority the 
pleading was signed, if in fact he did 
not sign it. 

The requirement that the pleading 
be legally and factually well-grounded 
mandates the undertaking of a “reason- 
able inquiry.” Facts or legal issues not 
discovered through such inquiry will 
ordinarily not be sanctioned. Unfortu- 
nately, the standard to evaluate this 
inquiry is uncertain and not evenly 
applied throughout the various circuits. 
Clearly, however, good faith is not a 
defense. 

The requirement that the paper not 
be imposed for an improper purpose is 
perhaps the most difficult test to apply, 
for it remains to be seen whether a 
pleading which is factually and legally 
supported, but nevertheless filed with 
questionable motive, is sanctionable. 
Though this remains a controversial 
issue, a paper filed with a clearly 
improper motive will probably be sanc- 
tioned notwithstanding its factual or 
legal underpinnings. 

Some eight years after its amend- 
ment in 1983, many issues concerning 
Rule 11 remain yet unresolved. What, 
for example, is the duty of counsel upon 
discovering that a previously filed pa- 
per is not well-grounded? Does a paper 
previously filed in state court render 
exposure to Rule 11 upon removal to 
federal court? These and other issues 
will no doubt be resolved in the coming 
years. What remains clear, however, is 
the effect of Rule 11 to deter abuse in 
federal courts. As echoed throughout 
the circuits: lawyers beware! 


Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


do solemniy swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“tL will not counsel or maintain any 
suit or proceeding which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“Lt will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 


“Tt will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“t will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay any person’s cause for lucre 
or malice. So help me God.” 
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by Dale Campion 


icture the following: The state finishes its case against the defendant and announces 

it is resting. The court excuses the jury, then considers and denies defense motions. 

The court then asks whether the defendant intends to call any witnesses. The 
defendant’s attorney responds, “Yes. I will be calling my client to the stand.” 


For many prosecutors and criminal defense attorneys, the above-quoted phrase 
causes considerable anxiety. This is because of the shared belief that juries attach a great 
deal of significance to what the defendant says on his own behalf, and how he handles 
himself on the witness stand. Often, this is also because no one knows in advance exactly 
what the defendant will say when he testifies. 


This anxiety can be particularly acute when the defendant testifies concerning areas 
which were the subject of statements which were suppressed before trial, or when the 
defendant provides an exculpatory version of events for the first time, and it would seem 
that someone in the defendant’s situation would have offered the explanation at the crime 
scene, or to police upon apprehension. The big question in such situations is this: How far 
can the prosecutor go in attempting to impeach the defendant’s credibility without violating 
the defendant’s constitutional rights, or otherwise causing reversible error? 


This article discusses the specific rules which apply to the impeachment of the 
criminal defendant through use of normally inadmissible statements (and other inadmissible 


evidence), and use of the defendant’s prior silence in the face of an actual or anticipated 
accusation. 
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Use of Otherwise 
Inadmissible Statements 

The exclusionary rule,! of course, 
generally forbids the use of a statement 
or admission obtained in violation of a 
defendant’s constitutional rights. How- 
ever, prosecutors and defense attorneys 
should remember the exception to the 
rule that permits use of an otherwise 
inadmissible statement for impeach- 
ment purposes, so long as the statement 
was made voluntarily. 

Consider the following example: A 
police officer pulls over an automobile 
in connection with a routine traffic stop. 
Upon asking the driver for identifica- 
tion, the officer sees a crack pipe on the 
console between the driver and passen- 
ger. The officer then removes the driver 
from the automobile and places him in 
the back of the patrol car. The officer 
questions the driver without first advis- 
ing him of his constitutional rights. The 
driver admits ownership of the drug 
paraphernalia. However, prior to trial, 
the driver’s admission is suppressed by 
the trial court upon finding that the 
police officer intended to arrest the 
defendant before placing him in the 
back of the patrol car, and finding 
further that the circumstances sur- 
rounding the questioning amounted to 
custodial interrogation. 

At trial, the defendant testifies that 
the pipe belonged to his passenger, and 
that he saw it for the first time when 
the passenger removed it from her 
purse as the police officer approached 
his car. 

The rule in this case is that a prosecu- 
tor may question the defendant on 
cross-examination about the otherwise 
inadmissible statement if the trial court 
finds that it was made voluntarily.? If 
the defendant denies the admission, the 
prosecutor may introduce it on rebuttal. 

The leading Florida case on this point 
is Nowlin v. State, 346 So.2d 1020 (Fla. 
1977). In Nowlin, the defendant was 
shot by a police officer following a 
robbery. At the hospital, the defendant 
was questioned by the police without 
first being advised of his constitutional 
rights. He made incriminating state- 
ments to the police. 

At trial, the defendant took the stand 
and, upon cross-examination, denied 
making the incriminating statements. 
The trial court then permitted the state 
to introduce the statements on rebuttal 
to impeach his testimony and, over 
objection of the defendant, refused to 


allow an inquiry into voluntariness. 
The defendant was convicted of rob- 
bery. The appellate court upheld the 
trial court’s actions. 

The Florida Supreme Court granted 
certiorari because the decision below 
conflicted with one of its earlier deci- 
sions, which barred use of otherwise 
inadmissible evidence for impeachment 
purposes. 

Following the trend among other ju- 
risdictions and the U.S. Supreme Court, 
the Nowlin court adopted the rule that 
otherwise inadmissible statements may 
be used to impeach the defendant if 
they are reliable. The court said that 
in determining whether the statement 
in question is trustworthy, the trial 
court must find that the statement was 
voluntary. Since the trial court did not 
inquire into voluntariness, the Nowlin 
court remanded and ordered a new 
trial. 

In reaching its decision, the Nowlin 
court followed the reasoning of the 
leading federal case, Harris v. New 


York, 401 U.S. 222 (1971). In that case, — 


the U.S. Supreme Court limited the 
holding of Miranda v. Arizona, 384 
U.S. 436 (1966), by permitting the use 
of an otherwise inadmissible statement 
for impeachment purposes, provided 
the statement is trustworthy under 
local evidentiary standards. In Harris, 
the Supreme Court reasoned that Mi- 
randa did not bar use of inadmissible 
statements for all purposes, and that 
when a defendant elects to testify he 
has an obligation to do so truthfully and 
accurately. Furthermore, the prosecu- 
tion is entitled to test the truthfulness 
of a defendant’s testimony by use of 
prior inconsistent statements, and the 
shield of Miranda should not be ex- 
tended to permit the defendant to avoid 
confrontation regarding such state- 
ments, or to use perjury as a defense. 
Therefore, the Harris Court held that 
it is permissible to use an inadmissible 
but otherwise reliable statement for 
impeachment purposes, but not as sub- 
stantive evidence. 

To refer to the example, assume that 
the defendant has taken the stand and 
testifies that he had first seen the crack 
pipe when his passenger removed it 
from her purse. In terms of practice and 
procedure, the prosecutor should proffer 
the cross-examination questions out- 
side the presence of the jury. The 
defendant should then be allowed the 
opportunity to refresh his memory, 


make explanations, and offer evidence 
to show the statement was not made 
voluntarily, or other reasons why the 
statement is unreliable.? If the defen- 
dant still denies making the statement, 
the prosecutor can cross-examine the 
defendant concerning the statement in 
the presence of the jury and then offer 
the testimony of the arresting officer, 
on rebuttal. 

It is important to remember that the 
otherwise inadmissible statement, when 
offered for impeachment purposes, can 
only be considered by the jury on the 
issue of the defendant’s credibility, and 
not as substantive evidence. A jury 
instruction to this effect is appropriate. 

Finally, it should be noted that the 
U.S. Supreme Court has recently held 
that the rationale of Harris v. New 
York applies as well to cases where the 
defendant’s statement has been ob- 
tained in violation of his sixth 
amendment right to counsel. In Michi- 
gan v. Harvey, _-U.S.__—, 110 S.Ct. 
1176 (1990), the defendant had invoked 
his right to counsel during police ques- 
tioning. The police then initiated further 
contact with the defendant, had him 
sign a waiver, and took a statement. 
This violated the defendant’s sixth 
amendment rights.‘ At trial, the prose- 
cution used the statement only for 
impeachment, when the defendant tes- 
tified. 

On certiorari, the Harvey Court said 
the analysis which applies to state- 
ments obtained in violation of Miranda 
applies as well to statements obtained 
in violation of the sixth amendment. 
The prosecution can use such state- 
ments for impeachment (but not as 
substantive evidence) so long as the 
statements were made knowingly and 
voluntarily. The court reversed and 
remanded the decision of the state 
appellate court, which held the prosecu- 
tion’s use of the statement was a 
violation of the defendant’s constitu- 
tional rights. 


Use of Other 
Inadmissible Evidence 

The state may use other evidence 
which would be inadmissible in its 
case-in-chief, besides inadmissible state- 
ments, to impeach a defendant’s 
testimony. For example, in a federal 
case where the defendant was charged 
with various drug offenses relating to 
the possession of methaqualone (which 
had been delivered to the defendant in 
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wrapped packages), and where the de- 
fendant denied knowledge of the 
methaqualone, the Fifth Circuit held 
that it was permissible for the govern- 
ment to inquire on cross-examination 
whether the defendant had seen any 
methaqualone on the day of the alleged 
offense and, upon denial, that it was 
proper impeachment for the govern- 
ment to introduce methaqualone tablets 
which were discovered in a briefcase 
which was illegally seized from the 


defendant on the day of the charged 
offense.5 

The principle involved in permitting 
the prosecution to use evidence ob- 
tained from an illegal search for 
impeachment is the same as in the case 
of using an illegally-obtained state- 
ment: That the exclusionary rule, 
although it prevents the government 
from using evidence obtained from an 
illegal search as affirmative evidence 
of a defendant’s guilt, was not intended 
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to insulate the defendant from contra- 
diction of his untruthful testimony at 
trial.§ 


Avoid Impeachment on 
Collateral Matters 

A prosecutor must be very careful 
when it comes to attempting to intro- 
duce evidence other than a direct 
admission to impeach the defendant. 
Rules of evidence specifically limit the 
types of evidence which are admissible 
for impeachment.” When a witness tes- 
tifies to a fact that is not relevant to a 
particular issue in the case and rebuttal 
evidence is offered simply to show that 
the fact is false, this is called impeach- 
ment evidence on a collateral matter. 
Such evidence is generally inadmissi- 
ble.8 

Knowledge of the rule regarding im- 
peachment of a witness on collateral 
matters is especially important for the 
following reason: If a trial court errone- 
ously admits evidence to impeach the 
defendant on a collateral matter, there 
may be grounds for reversal if the 
defendant is convicted. If the appellate 
court finds error, it will reverse the 
conviction unless it can say beyond a 
reasonable doubt that the improper 
evidence did not affect the jury verdict. 

An example of impeachment evidence 
on a collateral issue causing a reversal 
is Lee v. State, 566 So.2d 264 (Fla. 1st 
DCA 1990). In Lee, the defendant was 
charged with using a firearm in connec- 
tion with abducting a woman, stealing 
her car and driving her to a secluded 
area, and forcing her to have sex with 
him. At trial, the state asked the defen- 
dant on cross-examination whether at 
any time during the day in question he 
possessed a pistol. The defendant re- 
sponded in the negative. Thereafter, 
over objection of defense counsel, the 
state was permitted to introduce evi- 
dence that a gun hed been used by the 
defendant in a bank robbery which 
occurred later on the same day as the 
charged offenses. The defendant was 
convicted of various felonies involving 
the use of a firearm. 

On appeal, the First DCA reversed 
the conviction, holding that the evi- 
dence concerning the defendant’s use 
of a firearm during a bank robbery, 
hours after the charged offenses, was 
improper impeachment on a collateral 
matter. The court based its holding on 
an earlier decision which held that the 
evidence of gun use at the time of the 
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bank robbery was not relevant to any 
issue in the charged offenses and was, 
therefore, inadmissible in the state’s 
case-in-chief. 

Essentially, the Lee court reasoned 
that since the evidence of gun use at a 
later time was not relevant to any issue 
in the state’s main case, it was im- 
proper for the state to get this evidence 
in through cross-examination of the 
defendant and through rebuttal. The 
Lee court also based its reversal on a 
finding that the state placed undue 
emphasis on the impeachment evidence 
during closing argument. 

In the Lee case, one might argue that 
the state “set up” the defendant for 
impeachment evidence on a collateral 
matter. But what happens when the 
defendant testifies untruthfully regard- 
ing a collateral matter on direct 
examination, with the apparent intent 
of appearing more credible or innocent 
to the jury? In these circumstances, it 
appears that some cases suggest that 
the defendant may “open-the-door” to 
impeachment on that collateral mat- 
ter.9 

For example, in a Florida case in 
which a defendant testified several times 
on his direct examination that he never 
owned any firearms since moving to 
Sarasota County, the appellate court 
held that the trial court did not err in 
permitting the prosecutor to bring out 
on cross-examination that the defen- 
dant had been charged previously with 
the exhibition of a dangerous weapon.!° 
In a federal case, when the defendant 
testified, in response to questions on 
direct examination, that he had never 
dealt in cocaine or heroin, the appellate 
court held that the trial court properly 
admitted rebuttal evidence offered by 
the prosecution that the defendant had 
previously negotiated with an individ- 
ual for an eventually unconsummated 
purchase of one-half kilogram of co- 
caine.!! 

However, in a Florida case in which 
the defendant, charged with sexual 
battery, testified that he had consen- 
sual sex with the victim and that the 
victim and his (the defendant’s) wife 
were the only two people with whom 
he ever had sex, an appellate court held 
that the trial court erred in permitting 
the state to introduce into evidence the 
defendant’s prior sexual battery convic- 
tion.!2 The court also held it was error 
for the trial court to permit the state 
to introduce on rebuttal evidence that 


the defendant had been in prison for 
seven years, in response to defendant’s 
testimony that he had attended Bible 
classes. 

The case law which accepts or rejects 
impeachment evidence on collateral 
points when the evidence consists of 
otherwise inadmissible evidence or other 
bad acts of the defendant does not 
articulate clear reasons for accepting it 
in one case and rejecting it in another. 
However, if there is a common thread 


which runs through this line of cases, 
it may be that the courts in each case 
are weighing the probative value of the 
impeachment evidence against the preju- 
dicial effect and attempting to do what 
is fair in view of these considerations. 


Use of Pre-arrest Silence 

One of the first things a new criminal 
defense attorney or prosecutor learns 
is that it is totally improper for a 
prosecutor to refer, either directly or 


THE LAW FIRM OF 


AINSWORTH, SULLIVAN, TRACY, KNAUF, 
WARNER AND RUSLANDER 


IS PLEASED TO ANNOUNCE THAT 
TIMOTHY J. 


HAS BECOME A PARTNER 
WITH THE FIRM, 
JANUARY 1, 1991 


WITH A PRACTICE LIMITED TO 
SECURITIES BROKERAGE CUSTOMER CLAIMS; 
CIVIL AND COMMERCIAL LITIGATION AND 
REAL PROPERTY MATTERS 


“ARBITRATION PROCEEDINGS BEFORE THE ARBITRATION 
DEPARTMENTS OF THE NEW YORK STOCK EXCHANGE, 
THE NATIONAL ASSOCIATION OF SECURITIES DEALERS 

AND THE AMERICAN ARBITRATION ASSOCIATION 


BRANDON PLACE 
403 NEW KARNER ROAD 
POST OFFICE BOX 12849 
ALBANY, NEW YORK 12212-2849 
TELEPHONE: (518) 464-0600 
FACSIMILE: (518) 464-0679 


O’CONNOR 


THE FLORIDA BAR JOURNAL/MAY 1991 27 


ALLEN D. FULLER, 
MINERVINO RopRIGUEZ, JR. 


AND 


MARGARET P. AGUILERA 


ARE PLEASED TO ANNOUNCE THE FORMATION OF 


FULLER, RODRIGUEZ & AGUILERA 


A PARTNERSHIP OF PROFESSIONAL ASSOCIATIONS 
THE FIRM WILL BE INITIALLY LOCATED AT 


1111 LINCOLN ROAD 
SUITE 802 
MIAMI BEACH, FLORIDA 33139-2493 
TELEPHONE (305)538-6483 


THE FIRM CONCENTRATES IN THE AREAS OF BUSINESS, REAL ESTATE, 
AND FAMILY LAW: INCLUDING CIVIL LITIGATION IN COMMERCIAL, 
FAMILY AND PERSONAL INJURY MATTERS 


Let your colleagues know about 


New Partners & Associates 


For less than it costs to 
send announcement cards to 100 
of your professional peers you 
can tell 45,000 lawyers about 
changes in your firm through an 
announcement in The Florida Bar Journal 


Contact Joseph Bono 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, Florida 32399-2300 
(904) 561-5835 


28 THE FLORIDA BAR JOURNAL/MAY 1991 


indirectly, to a defendant’s silence, or 
failure to explain himself in the face of 
accusation. However, many attorneys 
forget about an exception to this rule. 

Consider the following scenario: A 
homeowner is at home watching televi- 
sion when he hears unusual noises 
coming from the house next door. The 
homeowner knows that his neighbors 
are on vacation and decides to investi- 
gate. He observes the neighbor’s back 
door pried off its hinges, goes into the 
house, and discovers the defendant hid- 
ing in a bedroom. The homeowner 
accuses the defendant of breaking into 
the house. The defendant makes no 
statements to the homeowner. The po- 
lice are then called, and they arrest the 
defendant for burglary. 

At trial, the defendant testifies that 
he was staying at the house located 
behind the one in which he was caught. 
He testifies further that he saw some- 
one prying the hinges off the back door 
and decided to investigate. When he 
entered the house, however, no one was 
inside. The defendant claims further 
that he hid when he heard someone he 
thought was the burglar coming inside 
the house, but that person turned out 
to be the neighbor. 

Under these circumstances, the rule 
is that the state is entitled to refer to 
the defendant’s pre-arrest silence to 
impeach his credibility. When it is 
reasonable to infer that a defendant’s 
pre-arrest silence is inconsistent with 
his testimony on the witness stand, 
such that reference to his silence is 
probative of the defendant’s credibility, 
the prosecutor’s reference to the silence 
does not violate the defendant’s due 
process rights or privilege against self- 
incrimination.!4 Thus, in the example 
given, the trial court should find that a 
reasonable person in the defendant’s 
shoes would have relayed the informa- 
tion provided on the witness stand to 
the neighbor at the time of his capture. 

A leading federal case on this issue 
is Jenkins v. Anderson, 447 U.S. 231 
(1980). In that case, the defendant was 
charged with the murder of another 
man. He turned himself in two weeks 
after the killing. 

At trial, the defendant elected to take 
the stand and testified that the killing 
was in self-defense. On cross-examina- 
tion, the prosecutor questioned the 
defendant concerning the fact that he 
told no one about the incident until two 
weeks had lapsed and that he did not 
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go immediately to the police. On closing 
argument, the prosecutor again referred 
to the fact that defendant waited two 
weeks before surrendering or reporting 
the killing. 

The U.S. Supreme Court rejected the 
claim that the prosecutor violated the 
defendant’s constitutional rights. The 
Court held that the prosecutor was 
entitled to use the defendant’s pre- 
arrest silence for the purpose of im- 
peaching the defendant’s credibility as 
a witness. In reaching this holding, the 
Court balanced the right to remain 
silent with the importance of impeach- 
ment in testing the truthfulness of a 
witness, and essentially reasoned that 
if the defendant elects to waive his right 
to remain silent at trial, he places 
himself in a position in which it is only 
fair that pre-arrest silence can be used 
against him. 

Also, in Reaser v. State, 356 So.2d 891 
(Fla. 3d DCA 1978), cert. den., 366 
So.2d 884 (1978), the Third DCA upheld 
a conviction for grand larceny when the 
prosecutor commented on the defen- 
dant’s failure to go to the police with 
an exculpatory story—that someone else 
stole the property in question—during 
the period after the commission of the 
crime but before he was arrested. In 
reaching its decision, the Reaser court 
noted that several days had passed 
between the time of incident and the 
defendant’s arrest, that a witness scuf- 
fled with the defendant before the 
defendant fled on foot, and that the 
defendant left his vehicle at the scene. 

Under these circumstances, the 
Reaser couri said the defendant should 
have known it was likely he would be 
charged with a crime, and a reasonable 
person in his situation, who was inno- 
cent, would have gone to the police to 
exonerate himself. Since the defendant’s 
silence under these circumstances was 
inconsistent with his testimony at trial, 
the Reaser court concluded that the 
prosecutor’s reference to the defendant’s 
pre-arrest silence was legitimate im- 
peachment. 


Generally Avoid 
Post-arrest Silence 

It must be remembered that the 
prosecutor’s ability to use silence to 
impeach the credibility of a defendant 
does not extend to the defendant’s post- 
arrest, post-Miranda silence. Reference 
to a defendant’s post-Miranda silence 
violates a defendant’s constitutional 


rights and constitutes reversible er- 
ror.15 

The leading federal decisions on this 
point were adopted by the Florida Su- 
preme Court in State v. Burwick, 442 
So.2d 944 (Fla. 1983), cert. den., 466 
U.S. 931 (1984). In Burwick, the defen- 
dant was charged with breaking into a 
woman’s home and sexually assaulting 
her. At trial, the defendant claimed 
insanity and testified that on the morn- 
ing of the attack he blacked out and 
could not remember any of the break-in 
or the attack (except when he realized, 
immediately after the incident, that he 
was in the victim’s room and something 
had happened to her). On rebuttal, the 
state was permitted to call police offi- 
cers who testified that, after his arrest, 
the defendant refused to make a state- 
ment and asked for a lawyer. 

The issue before the Burwick court 
was whether the state should be per- 
mitted to introduce a defendant’s post- 
arrest silence when the defendant has 
claimed insanity, on the theory that the 
decision not to talk to the police is 
probative of one’s sanity. 

Tracking the reasoning of the leading 
federal cases, specifically Doyle v. Ohio, 
426 U.S. 610 (1976), the Court reasoned 
that post-arrest, post-Miranda silence 
might mean any number of things, and 
is, therefore, of dubious probative value. 
For example, the person arrested and 
advised of his rights might have felt no 
need to reply to questions of the police; 
he might have been confused or intimi- 
dated; or he might have remained silent 
out of a fear of incriminating another. 
Agreeing with the lower court, the 
Court also found that it was unfair for 
the state to advise the defendant at one 
stage that he need not say anything and 
then, at a later stage, use the defen- 
dant’s election to remain silent against 
him. 

Given the reasoning of Burwick and 
federal cases relied upon in Burwick, 
the question arises whether the state 
should be permitted to impeach the 
defendant by postarrest silence in cases 
when the silence occurs before the 
defendant is advised of his constitu- 
tional rights. 

To refer to the example of the defen- 
dant being found hiding inside a house 
by the next-door neighbor, suppose the 
defendant is found by the police in- 
stead. Suppose further that the defen- 
dant is handcuffed and led to a patrol 
car, that he is silent the whole time, 


but that he is not advised of his right 
to remain silent until he arrives at the 
police station or jail. If the defendant 
takes the witness stand at trial and 
claims he was merely another neighbor 
who heard someone breaking in and 
decided to investigate before the police 
arrived, should the prosecutor be enti- 
tled to use the post-arrest, pre-Miranda 
silence to impeach the defendant? 

In Fletcher v. Weir, 455 U.S. 603 
(1982), the U.S. Supreme Court made 
it clear that a defendant’s due process 
rights under the U.S. Constitution are 
not violated when a prosecutor im- 
peaches a defendant with post-arrest 
silence, so long as no Miranda warning 
has been given. However, there is case 
law in Florida which holds that, as a 
matter of state constitutional law, it is 
impermissible to comment on a defen- 
dant’s post-arrest silence, regardless 
whether the defendant was advised of 
his constitutional rights.'6 Therefore, 
attorneys are advised to review the case 
law in this area very carefully before 
trying a case with similar facts. 

Another issue with respect to a defen- 
dant’s silence occurs when the defen- 
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dant is arrested, advised of his 
constitutional right to remain silent, 
and elects to talk with the police to 
some limited extent. 

For example, assume the defendant 
is found in possession of a vehicle which 
belonged to a person who was killed a 
week earlier. He is charged with mur- 
der and auto theft. After being advised 
of his constitutional rights, he makes a 
statement to the police that he stole the 
automobile from a particular street 
location: location A. 

At trial, the defendant takes the 
stand and testifies that he stole the car 
from another location, B. On cross- 
examination, the prosecutor questions 
the defendant about why he did not tell 
the police upon arrest that he got the 
automobile from location B, and further 
accuses him of recent fabrication re- 
garding this testimony. The prosecutor 
also asks the defendant whether he 
initially told police that he stole the 
automobile from location A, which the 
defendant denies. 

On these facts, the U.S. Supreme 
Court, in Anderson v. Charles, 447 U.S. 
404, reh. den., 448 U.S. 912 (1980), 
ruled that the prosecutor’s impeach- 
ment of the defendant by reference to 
the defendant’s failure to tell the police, 
upon arrest, about obtaining the auto- 
mobile from location B was proper. In 
so holding, the Court noted that the 
prosecutor’s reference to the defendant’s 
statement to the police about location 
A was a proper use of a prior inconsis- 
tent statement. The Court reasoned 
that reference to the defendant’s “si- 
lence” with respect to his failure to tell 
the police about stealing the car from 
location B was necessary to elicit an 
explanation regarding the prior incon- 
sistent statement. The Court also 
indicated that, with respect to the sub- 
ject matter of the statement made to 
police, the defendant had not elected to 
remain silent. The Charles Court, there- 
fore, reversed the decision of the court 
of appeals, which held that the prosecu- 
tor’s actions constituted an impermissi- 
ble comment on the defendant’s right 
to remain silent. 

Remember that in Anderson uv. 
Charles, what the defendant said on the 
stand directly contradicted what he 
said during police questioning. In State 
v. Smith, So.2d ___,, 15 F.L.W. 
S659 (Fla. 1990), the Florida Supreme 
Court made it clear that the mere fact 
that the defendant makes some state- 
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ment to police upon apprehension does 
not open the door to remarking on the 
defendant’s failure to provide a com- 
plete explanation to police upon such 
apprehension. In Smith, police re- 
sponded to the scene of a shooting in 
which the defendant made the sponta- 
neous statements, “You’ve got the wrong 
man,” and “I just shot someone. He was 
going for my daughter.” At trial, the 
defendant testified that he acted in 
self-defense and knew the victim to 
have a violent background. The state 
elicited testimony from a police officer 
(in its case-in-chief) that at the time of 
the spontaneous statements, the defen- 
dant did not say anything about being 
afraid of the victim. The Smith court 
held that this testimony, along with 
related testimony and remarks made 
in closing argument, was an impermis- 
sible comment on the defendant’s right 
of silence. 

One other exception to the rule 
against reference to adefendant’s post-ar- 
rest silence occurs when the defendant 
takes the stand and implies that he 
gave an exculpatory statement to the 
police upon arrest, when, in fact, he did 
not. Case authority holds that it is 
proper for the prosecutor to show in 
such circumstances that the defendant 
made no statement.!7 


Conclusion 

As is the case with respect to many 
aspects of trial practice, successful han- 
dling of the cross-examination of the 
defendant in a criminal case, both from 
the prosecutor’s and defense counsel’s 
perspective, depends on advance prepa- 
ration. Through understanding the spe- 
cific rules that apply to impeachment 
of the defendant by the use of otherwise 
inadmissible evidence and reference to 
the defendant’s silence, and by prepar- 
ing in advance for the possible applica- 
tion of these rules to a given case, both 
prosecutors and criminal defense attor- 
neys can reduce somewhat the anxiety 
that occurs when the defendant elects 
to testify.0 
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(1974). 

12 Gonzalez v. State, 538 So.2d 1343 (Fla. 
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n.11 (1976); Leecan v. Lopes, 893 F.2d 1434 
(2d Cir. 1990). 
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State University and J.D. in 1984 
from the University of Michigan Law 
School. 
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Assignment of Rents Clauses— 
F.S. $697.07 Presents 


by Kimberly D. Kolback 


2 


n the past, courts viewed a mortgage 
as a lien upon property which the 
mortgagee was not entitled to possess 
until after the foreclosure and sale of 
the property.! Like a mortgage, a pledge or 
assignment of the rents and profits was 
considered as further securing the mortgage 
debt—again, creating a mere lien against the 
proceeds, subject to the rules of foreclosure @ 
and F.S. §697.01.2 Mortgagors, even after ) 
default on a debt, could continue to collect 
rents on mortgaged properties and not apply ~ 
the rents to the mortgage in default. The 
assignment could not generally be enforced. ° 


e 
@ 


= 
2 


except through the appointment of a receiver 
in the foreclosure proceedings.? The appoint- 
ment of a receiver required lengthy eviden- 
tiary hearings with heavy burdens of proof 
placed upon the mortgagee. To prevail at the 9 
hearing, the lender was required to prove 

such things as: aa 

¢ The defendant’s failure to apply to the debt or collect 
receipts from income, rents, issues and profits of the property; 

¢ The defendant’s failure to exercise reasonable care in the 
management of the property; 

¢ Impairment to the equity; 

¢ The property covered by the mortgage was inadequate 
security for the debt; 

¢ The lender’s likelihood of prevailing in its foreclosure 
claim.4 

Often, the time and expense necessary to obtain the 
appointment of a receiver outweighed the financial benefit of 
collecting income and profits, particularly in actions involving 
minimal amounts. 

In an effort to eliminate the impractical demands made 
upon lenders in their attempt to enforce assignment clauses, 
the Florida Legislature, in 1987, enacted a statute codifying 
the validity of assignment of rents clauses in mortgage 


2? 


2D A contracts® and dictating the procedure in 
3 r, which a party enforces rights under the 
* _assignment of rents clause. F.S. §697.07 


- states: 
9 


€ 


A mortgage may provide for an assignment of 
rents. If such assignment is made, such assign- 
ment shall be absolute upon the mortgagor’s 
default, becoming operative upon written demand 
»’ made by the mortgagee. Upon application by the 
mortgagee, a court of competent jurisdiction may 
require the mortgagor to deposit such rents in the 
Sresistey of the court pending adjudication of the 
mortgagee’s right to the rents, any payments 
therefrom to be made solely to protect the mort- 
@ gaged property and meet the mortgagor’s lawful 
obligations in connection with the property. Any 
e ¢ undisbursed portion of said rents shall be dis- 
bursed in accordance with the court’s final judg- 
ment or decree. 

2 While this statute provides great potential 
as a time and money-saving tool for lenders 
‘ ° «(often eliminating the need for a receiver), 
2’ the statute remains virtually unused. This 
statute is particularly valuable to the lender attempting to 
collect on minimal debts when costly collection efforts (such 
as the appointment of a receiver) are not feasible, but when 
the mortgagor is collecting profits from the property which 
are not being applied to the debt. Like much legislation, 
however, problems and confusion arise as a result of ambigu- 
ous statutory language. The following is a discussion of the 
language set forth in F.S. §697.07, its ambiguities, and areas 

in need of clarification or judicial interpretation. 

F.S. §697.07 begins by stating that “[a] mortgage may 
provide for an assignment of rents. If such assignment is 
made, such assignment shall be absolute upon the mortga- 
gor’s default, becoming operative upon written demand made 
by the mortgagee.” 

The language in these first sentences suggests that a party 
may proceed to exercise the right to collect rents pursuant to 
purely contractual rights set forth in the mortgage contract. 
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If an assignment for collection of rents 
is provided for in the mortgage, the 
debtor has defaulted under the mort- 
gage and a written demand has been 
made to the creditor, a mortgagor’s 
right to collect rents and profits “shall 
be absolute.”6 

Upon satisfaction of these criteria, 
may a mortgagee send correspondence 
to its debtor demanding rent payments 
be made directly to the mortgagor? 
Does a cause of action (for additional 
damages) arise against the mortgagor 
for breach of the assignment clause if 
the debtor fails to forward payments 
to the lender? Or may the lender circum- 
vent the debtor and demand payments 
directly from tenants? The statute is 
vague, and the courts, to date, have not 
answered these questions. 

Another problem arises when the 
three criteria set forth in the statute 
are satisfied, but the debtor alleges (in 
much the same way as in prestatutory 
cases) that because the collateral is 
adequate, the property is not misman- 
aged or that the mortgagee is not likely 
to prevail in its case, the lender is not 
entitled to the profits of the property. 
Under circumstances such as these, is 
the borrower entitled to a judicial deter- 
mination prior to the mortgagee’s exer- 
cise of rights under the assignment 
clause?? Or does the language “shall 
be absolute upon the mortgagor’s de- 
fault” prohibit the borrower from pre- 
senting evidence of this nature if the 
three criteria are satisfied? Nowhere 
in these preliminary sentences does the 
statute suggest judicial determination 
of these issues is necessary. 

However, as one reads further into 
the body of the statute, it states, “[u]pon 
the application of a mortgagee, a court 
of competent jurisdiction may... 
Read alone, this clause appears to 
provide for judicial intervention under 
at least some circumstances. What cir- 
cumstances? A conflict of the nature set 
forth above? More important, what if 
there exists a conflict concerning 
whether the three criteria in which 
assignments “shall be absolute” have 
been satisfied? One would assume a 
borrower is entitled, at a minimum, to 
a judicial determination of a conflict of 
this nature. But whose burden is it to 
bring the matter before the court? The 
lender’s, prior to commencing collection 
of the rents, or the borrower’s to re- 
strain the lender from collecting rents 
pursuant to the mortgage? If the 


32 THE FLORIDA BAR JOURNAL/MAY 1991 


lender’s right to rents under an assign- 
ment is absolute, does the borrower 
have a right to judicial determination 
on some, if not all, questionable issues? 
If so, which issues? Indeed, the part of 
the statute stating that the assignment 
clause “shall be absolute” and the later 
language stating “upon the application 
to a court” appear contradictory. If 
legislators intend for judicial interven- 
tion prior to the exercise of the rights 
to collect rents, why was the language 
regarding application to the court not 
set forth in the preliminary sentences 
of the statute? Was this intentional 
(providing the parties and court 
with alternatives) or a legislative over- 
sight? 

To complicate matters further, the 
language of the statute proceeds to read 
“fulpon application by the mortgagee, 
a court of competent jurisdiction may 
require the mortgagor to deposit such 
rents in the registry of the court pend- 
ing adjudication of the mortgagee’s 
rights to the rent.” In addition to the 
already unclear issues of the need for 
judicial intervention and the lender’s 
right to rents, this sentence raises an 
array of new questions. First, at one 
juncture the statute states that the 
mortgagee has an absolute right to 
rents; but in its next breath, it states 
that if a mortgagee applies to the court, 
the court “may” (maybe not) require the 
mortgagor to turn over rents. 

Then if the lender applies to the court 
and if the court does direct rents, must 
the court direct rents be paid into the 
court registry? Does the statute pre- 
clude the court from directing rents be 
paid elsewhere such as in an escrow 
account (to avoid court registry fees) or 
even directly to the lender to be cred- 
ited immediately to the debt in default? 

Finally, if the court may only direct 
rents be paid into the registry, may the 
lender, upon motion to the court, re- 
quest that the court immediately “adju- 
dicate the mortgagee’s right to the 
rent” and order that they be delivered 
forthwith to the mortgagee? And if the 
statute permits immediate adjudica- 
tion of the mortgagee’s rights, then 
what is the judge’s criteria for the 
determination? The practical answer 
would be the elements provided for in 
the statute: a provision for the assign- 
ment of rents in the mortgage; default 
under the mortgage; and a written 
demand. If these are the court’s crite- 
ria, then why the need for the costly 


judicial intervention? One should have 
been permitted to exercise the right to 
collect rents contractually under the 
preliminary sentences of the statute 
(except, possibly, in the instance when 
there is a conflict as to whether the 
three criteria of the statute have been 
met). 

What was the legislature’s intention 
when it enacted the inconsistent lan- 
guage? Judicial interpretation of these 
and other issues is undoubtedly needed 
before the statute may be put to sub- 
stantative use. However, as of this 
date, only limited case law pertaining 
to a party’s right to collect rents pursu- 
ant to F.S. §697.07 can be found, and 
it has done little to resolve the ambigui- 
ties inherent in the statute’s language. 

In re: Aloma Square, Inc., 85 B.R. 
623 (Bankr. M.D. Fla. 1988), is the only 
case to date which discusses §697.07 
in any detail. In Aloma Square, a 
debtor owned a retail shopping center 
in which California Federal Savings 
and Loan Association held a mortgage. 
The mortgage contained an assignment 
of rents clause. The parties also exe- 
cuted a separate document for the 
assignment of profits. The debtor de- 
faulted under the terms of the loan and 
CFSLA elected to pursue its foreclosure 
rights in state court. One day prior to 
CFSLA’s hearing on a motion for ap- 
pointment of receiver, the debtor filed 
its petition for relief under U.S. Code 
Ch. 11, Title 11. 

In its discussion, the Aloma Square 
court recognized that in the past, an 
assignment of rents clause contained 
in a mortgage created only a lien 
against the rent proceeds but the right 
to use those proceeds remained with 
the debtor. The lender became entitled 
to rents pledged as security only after 
the lender took possession of the prop- 
erty either by consent of the owner, 
through the appointment of a receiver, 
or after judicial foreclosure and sale of 
the property. 

The Aloma Square court stated that 
these past decisions must now be re- 
examined in light of the amendment to 
F.S. §697.07. 


Florida Statutes Section 697.07 does not 
create any new rights regarding the ability 
to assign rents. Rather, it merely codifies 
existing case law except for those cases 
resolving the point at which the right to 
collect those rents becomes absolute. Fur- 
thermore, the statute does not impair any 
existing contract right as the parties freely 
contracted for the assignment of rents. All 
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the statute does is merely change the proce- 
dural manner in which an assignment of 
rents becomes effective. 


Absent an appellate ruling. . ., Section 
697.07 will . . . become effective upon com- 
pliance with the statute. 

Id. at 625. 

The court noted that CFSLA made a 
written demand prior to and in connec- 
tion with the foreclosure action. CFSLA 
complied with the statute and could 
claim the rents as cash collateral. The 
court then ordered a sequestration of 
the rents. 

While this opinion appears to verify 
the extinction of the need for a receiver 
when exercising an assignment clause, 
the opinion does not elaborate on proce- 
dural methods for exercising rights 
pursuant to §697.07. The court stated 
that the statute “merely codifies exist- 
ing case law except for those cases 
resolving the point at which the right 
to collect rents becomes absolute.” In 
the past, the right to rents became 
absolute only after the appointment of 
a receiver or foreclosure. While the 
Aloma Square court stated this has 
changed, the court failed to state how, 
but broadly stated that the assignment 
becomes “effective upon compliance with 
the statute.” But what does this mean? 
Upon demand? With the assistance of 
the court? Without the assistance of the 
court? Prior to foreclosure? The court 
did note that the parties freely con- 
tracted. Does this mean a purely con- 
tractual right may be exercised upon 
the occurrence of certain events, i.e., 
assignment, default, and demand? In 
Aloma Square the parties went before 
the court. Was this because there was 
a conflict with the bankruptcy trustee 
regarding entitlement to the rents? 
Could CFSLA have proceeded to collect 
the rents without the court, absent this 
conflict? 

On the other hand, the court refers 
to the rents as collateral. Ordinarily a 
party is not entitled to collateral until 
after foreclosure. If that is the case, the 
only thing that has potentially changed 
is the use of the court registry rather 
than a receiver. The Aloma Square 
opinion has done little to clearly define 
the rights and the procedural use of 
F.S. §697.07.8 

F.S. §697.07 provides the potential 
for lenders to avoid the substantial 
expense and complications inherent in 


the appointment of a receiver. This is 
particularly beneficial in the case in 
which less substantial sums of money 
are involved. However, because the 
statute is vague, it is not being utilized 
by lenders. And because the statute is 
not being tested, the courts to date 
have been unable to provide adequate 
interpretation of the statute and direc- 
tion on its use. Now it is necessary for 
lenders to test the procedures and 
remedies? which are arguably provided 
for and intended by §697.07. Debtors 
may then raise whatever legal and/or 
equitable objections they wish to 
raise. J 


1 Four Star Aviation, Inc. v. United 
States, 409 F.2d 292 (5th Cir. 1969); Snow 
v. Nowlin, 169 So. 598 (1936). 

2 Four Star Aviation, Inc. v. United States, 
409 F.2d 292 (5th Cir. 1969); White 
v. Anthony Investment Co., 160 So. 881 
(1935); Carolina Portland Cement Company 
v. Baumgartner, 128 So.2d 241 (Fla. 1930). 

3 White v. Anthony Investment Co., 160 
So. 881 (1935); In re: Johnny Parham, 72 
B.R. 604 (Bankr. M.D. Fla. 1987); In re: 
Aloma Square, Inc., 85 B.R. 623 (Bankr. 
M.D. Fla. 1988). 

4 BJ. Colley, Jr. v. First Federal Savings 
and Loan Association, 516 So.2d 344 (Fla. 
1st D.C.A. 1987); Florida Reinvestment Corp. 
v. Cypress Savings Association, 509 So.2d 
1352 (Fla. 4th D.C.A. 1987); Carolina Port- 
land Cement Company v. Baumgartner, 128 
So.2d 241 (Fla. 1930). 

5 The Florida Supreme Court in Caro- 
lina Portland Cement Company has recog- 
nized the validity of assignment clauses 
through past case law. 

6 While satisfaction of the first two crite- 
ria is self-explanatory, the third criteria— 
demand—is not. What exactly does “opera- 
tive upon written demand” mean? What 
must the demand encompass and when 
must a demand be made? Is it a demand for 
payment of the defaulted debt or a demand 
for the rents? Would a paragraph appropri- 
ately alleged in the lender’s complaint for 
foreclosure suffice as an adequate demand? 
Or can the lender make a demand and 
proceed to collect profits prior to the com- 
mencement of an action in foreclosure? 

7 To determine that a borrower is enti- 
tled to raise these types of issues would, 
similar te a motion for the appointment of 
a receiver, result in a costly evidentiary 
hearing in order to determine the validity 
of the borrower’s claim(s), thus diluting the 
benefits of the statute. 

8 Executive Square Ltd. v. Delray Execu- 


tive Square Ltd., 546 So.2d 434 (Fla. 4th 
D.C.A. 1989), is the most recent case on the 
statute. In Executive, the court ruled that 
the assignment of rents becomes absolute 
upon appellant’s default and operative upon 
written demand by appellee. The court 
merely cited Aloma Square and provided no 
other facts or insight as to the procedural 
nature of enforcing the statute. 

The only other court referencing F.S. 
§697.07 since its amendment is Atco Con- 
struction and Development Corporation v. 
Beneficial Savings Bank, 523 So.2d 747 (Fla. 
5th D.C.A. 1988). In this case the court 
reversed a lower court’s appointment of a 
receiver on the basis of an assignment of 
rent clause in a mortgage. (The mortgage 
did not contain the clause providing for the 
appointment of a receiver.) In this case, the 
court said, “[A]ny relief [on the basis of 
Section 697.07] is improper, since this relief 
was never sought in the trial court as a basis 
for the courts retaining the rents. In fact, 
the statute was not in effect until after the 
order was entered in this case.” Since the 
court held that the statute was not yet 
effective, the court’s discussion with regard 
to this statute is probably dicta. However, 
the court stated that the trial court needed 
a basis for retaining the rents, and its earlier 
citation to Baumgartner may imply that the 
intervention of a court is required before a 
mortgagee can collect rents under an assign- 
ment of rents clause in a mortgage. 

9 Whether lenders’ procedures include 
direct demands for income to tenants of the 
debtor without judicial assistance, demands 
made on tenants in connection with foreclo- 
sure actions, income collected pursuant to 
court guidance, requests for orders requiring 
payments be made into court depositories, 
escrow accounts or directly to lenders, or any 
of the other alternative procedures arguably 
permitted under the ambiguous language of 
the statute. 
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Attorneys’ 


AWARDS 


in 


Partial Contingency Situations 


Where From Here? 


by Neal Sivyer and Paul Ullom 


n Florida, a “multiplier” may be 

applied to enhance an attorneys’ 

fee award to a prevailing party 

under certain situations. The semi- 
nal case on measuring a “reasonable 
fee” to a prevailing party is Florida 
Patient’s Compensation Fund v. Rowe, 
472 So.2d 1145 (Fla. 1985). Rowe in- 
volved a contingency fee arrangement 
in a medical malpractice case. In that 
case, the Florida Supreme Court held 
that a reasonable attorneys’ fee award 
is determined by multiplying a reason- 
able hourly rate by a reasonable num- 
ber of hours. The resultant factor is 
known as the “lodestar” and is pre- 
sumed to be an appropriate fee award. 
Further, the court held that such a fee 
may be enhanced by a “multiplier” in 
limited circumstances. The factors for 
determining a lodestar fee are set forth 
in Rule 4-1.5 of the Rules Regulating 
The Florida Bar.! 

Recent Florida Supreme Court deci- 
sions clarified and expanded the role of 
multipliers under Florida law. In State 
Farm Fire & Casualty Company v. 
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Palma, 555 So.2d 836 (Fla. 1990), the 
Supreme Court awarded $253,500 as a 
reasonable attorney’s fees for the recov- 
ery of a $600 medical bill. The issue 
concerned whether a thermographic 
exam was a “necessary medical serv- 
ice.” The court applied a multiplier of 
2.6 to the lodestar fee. The court held 
in Palma that a case with such far- 
reaching precedential value justifies 
the application of a multiplier. Also, 
cases involving substantial public pol- 
icy issues were deemed appropriate for 
the award of a multiplier. The Palma 
decision was significant because of its 
precedential effect. The amount at issue 
may not have justified litigation in the 
absence of a significant fee award. 

In Standard Guaranty Insurance Com- 
pany v. Quanstrom, 555 So.2d 828 (Fla. 
1990), the Fifth District Court of Appeal 
initially reversed the trial court’s ruling 
and required that a multiplier must be 
applied to the lodestar fee calculation 
in a contingency matter. The Florida 
Supreme Court reversed, holding that 
the application of a multiplier is always 


a matter of judicial discretion. More- 
over, a multiplier was inappropriate in 
that particular case as a risk of nonpay- 
ment did not exist. The court set forth 
a three-tiered test for the types of cases 
under which a contingency fee multi- 
plier might be awarded.? The court 
divided potential multiplier cases into: 
1) public policy cases; 2) tort and con- 
tract cases; and 3) family law, estate 
planning, and trust matters. The poten- 
tial multiplier of each category varies.? 


U.S. Supreme Court Cases 

The Standard Guaranty opinion 
seems to endorse the concept of a 
substantial multiplier, provided that 
the necessary tests are fulfilled. This 
conclusion is quite perplexing in light 
of the legal basis on which the decision 
is founded. In Standard Guaranty, the 
Florida Supreme Court explained: 
We find it necessary to re-examine our 
decision in Florida Patient’s Compensation 
Fund v. Rowe, 472 So.2d 1145 (Fla. 1985), 
in view of the recent decisions by the United 
States Supreme Court in Blanchard v. Ber- 
geron, 489 U.S. 87, 109 S.Ct. 939, 103 
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L.Ed.2d 67 (1989), and Pennsylvania v. 
Delaware Valley Citizens Council for Clean 
Air, 483 U.S. 711, 107.S.Ct. 3078, 98 L.Ed.2d 
585 (1987), which effectively eliminated the 
use of contingency fee multipliers in comput- 
ing fees under the lodestar approach. 


An examination of these cases reveals 
an apparent inconsistency in the Flor- 
ida Supreme Court’s decision in Stan- 
dard Guaranty. In Blanchard v. Ber- 
geron, 489 U.S. °87 (1987), the U.S. 
Supreme Court reiterated its earlier 
decisions: 


[Wle have said repeatedly that “the initial 
estimate of a reasonable attorney’s fee is 
properly calculated by multiplying the num- 
ber of hours reasonably expended on the 
litigation times a reasonable hourly rate.” 
Blum v. Stenson, 465 U.S. 886, 888, 104 
S.Ct. 1541, 1544, 79 L.Ed.2d 891 (1984). ... 
“A strong presumption that the lodestar 
figure—the product of reasonable hours times 
a reasonable rate—represents a ‘reasonable 
fee’ is wholly consistent with the rationale 
behind the usual fee-shifting statute...” 
Pennsylvania v. Delaware Valley Citizens 
Council for Clean Air, 478 U.S. 546, 565, 106 
S.Ct. 3088, 3098, 92 L.Ed. 29 439 (1986). 


In Delaware Valley the Court held 
that the purpose of a multiplier is to 
compensate for the risk of not prevail- 
ing and nonpayment. The Court ex- 
plained that the risk of nonpayment 
should be total and explained: 


When the plaintiff has agreed to pay its 
attorney, win or lose, the attorney does not 
assume the risk of non-payment, and there 
is no occasion to adjust the lodestar fee 
because the case was a risky one....A 
lawyer may not preserve a right of recourse 
against his client for fees and still expect to 
be compensated as if he had sacrificed 
completely his right to payment in the event 
of an unsuccessful outcome. . . . 


Delaware Valley, 478 U.S. at 565. 

In Blum v. Stenson, 465 U.S. 886 
(1984), Justice Brennan wrote that “the 
risk of not prevailing, and therefore the 
risk of not recovering any attorneys’ 
fees is a proper basis on which a District 
Court may award an adjustment to an 
otherwise compensatory fee. . . .” 

Perhaps the most instructive lan- 
guage is found in the plurality opinion, 
Pennsylvania v. Delaware Valley Citi- 
zens’ Council, 483 U.S. at 725: 


Because it is difficult ever to be completely 
sure that a case will be won, enhancing fees 
for the assumption of the risk of non- 
payment would justify some degree of en- 
hancement in almost every case. . . [b]ut it 
does not follow that fee enhancement for risk 
is necessary or allowable. 


We are not persuaded that this will be the 
case. Indeed, it may well be that using a 
contingency enhancement is superfluous and 
unnecessary under the lodestar approach to 
setting a fee. . . . These factors, however, 
are considered by the Court in determining 
the reasonable number of hours expended 
and the reasonable hourly rate for the 
lodestar, and any further increase in this 
sum based on the risk of not prevailing 
would result not only in a “reasonable” 
attorney’s fee but in a windfall for an 
attorney who prevailed in a difficult case. 
(Emphasis added.) 


In any event, risk enhancement involves 
difficulties in administration and possible 
inequities to those who must pay attorney’s 
fees; and in the absence of further legislative 
guidance, we conclude that multipliers or 
other enhancement of a reasonable lodestar 
fee to compensate for assuming the risk of 
loss is impermissible. 


[T]he lodestar—is presumed to be the rea- 
sonable fee authorized by the statute, and 
enhancement for the risk of non-payment 
should be reserved for exceptional cases where 
the need and justification for such enhance- 
ment are readily apparent and are supported 
by evidence in the record and specific findings 
by the Courts. . . . The risk of non-payment 
should be determined at the beginning of the 
litigation. . . . The matter may have been 
difficult, wearing, and time consuming, but 
that kind of effort has been recognized in the 
lodestar award. (Emphasis added.) 


The Florida Supreme Court’s decision 
in Standard Guaranty starkly contrasts 
with the U.S. Supreme Court decisions 
on which it is based. The U.S. Supreme 
Court indicates that a multiplier is only 
appropriate in a few select categories 
of legal cases. Obviously, individuals 
acting as private attorney generals or 
prosecuting public policy cases of great 
significance deserve some compensa- 
tion for the risks they incur. However, 
the Florida Supreme Court decision in 
Standard Guaranty implies that a mul- 
tiplier is appropriate for virtually all 
types of cases, with the exception of 
family law, eminent domain, and estate 
and trust matters. 

In addition to limiting the types of 
cases subject to a fee multiplier, federal 
law also implies a much lower limit on 
the extent of the multiple. Ordinarily, 
federal law would not call for a multi- 
plier in excess of one-third of the lode- 
star. However, the Florida court in 
Standard Guaranty established that 
the multiplier may range up to 2.5 


times the lodestar. Although Standard 
Guaranty was intended to clarify Rowe 
and its progeny, more questions have 
arisen because of the disparity between 
Standard Guaranty and the decisions 
on which it is based. 


“Partial” Contingency 
Cases in Florida 

Another complication to the award 
of a reasonable fee arises when the 
issue of partial contingency arrange- 
ments is considered. The majority of 
district court opinions in the late 1980's 
required a contingency fee case to be a 
total contingency in order to award a 
multiplier as permitted under the Rowe 
doctrine. In Lake Tippecanoe Owners’ 
Association v. Hanauer, 494 So.2d 
(Fla. 2d DCA 1986), the court stated as 
follows: “We find no basis for applica- 
tion of a contingency risk factor in the 
instant case because the fee arrange- 
ment the Appellee had with his attor- 
ney was not a pure contingency fee 
agreement. It was not ‘nothing or some- 
thing’ it was ‘something or something? ” 

Similarly, two district court cases 
that were reversed in 1990 by the 
Florida Supreme Court initially rejected 
the application of a multiplier to “par- 
tial contingency-fee” case. 

In Lane v. Head, 547 So.2d 1210 (Fla. 
1989), Lane filed a derivative action on 
behalf of the corporation in which he 
was a 25 percent shareholder; the de- 
fendants were all shareholders. The 
suit claimed the majority of sharehold- 
ers usurped the corporate opportunity 
doctrine during the purchasing of real 
property personally, instead of through 
the corporation. The successful plaintiff 
was entitled to recover a reasonable fee 
under the relevant Florida statute. Lane 
had agreed to pay his attorneys the 
greater of $100 per hour or 25 percent 
of the amount actually recovered. Testi- 
mony at the hearing to determine the 
award of fees established a customary 
attorney fee in the area of $150 per 
hour. Therefore, the agreement between 
attorney and client was determined to 
be a partial contingency fee agreement. 
The plaintiff recovered a judgment on 
behalf of the corporation of $604,800. 
The trial court found a reasonable 
number of hours by plaintiffs attorney 
to be 278 and the reasonable hourly 
rate to be $150 per hour, for a total 
lodestar fee of $41,700. Neither party 
disputed these figures. The trial court 
then multiplied the lodestar calcula- 
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tions by two and awarded $83,400 in 
attorneys’ fees. 

The Fourth District Court held that 
a multiplier was inappropriate since it 
was a partial contingency fee case. The 
Florida Supreme Court held that the 
Rowe standard must be applied as it 
stood before the Standard Guaranty v. 
Quanstrom case, since the trial court 
set the attorneys’ fees prior to the 
Standard Guaranty opinion. The Su- 
preme Court held as follows: 
We believe that a multiplier also is within 
the trial court’s discretion in those instances 
in which the contingency-fee arrangement 
is only partial. First State Insurance, 518 
So.2d at 928. Attorneys should be encour- 
aged to take cases based on a partial contin- 


Copie 
of articles 
from this 


Clearinghouse. 


For more information 
about the Clearinghouse, 
please fill out and mail 
the coupon below. 


Name. 

Title 
Company/institution 
Address 
City/State/Zip. 
Telephone ( ) 


UMI 


A Bell & Howell Company 
300 North Zeeb Road 
Ann Arbor, MI 48106 USA 


38 THE FLORIDA BAR JOURNAL/MAY 1991 


gency-fee arrangement, since this policy also 
will encourage attorneys to provide services 
to persons who otherwise could not afford 
the customary legal fee. No incentive would 
exist under the approach taken by the 
district court below, because no “enhance- 
ment” of the customary fee would be given 
to offset losses. 


The Supreme Court applied the mul- 
tiplier to the partial contingency as 
follows: 


If the contingency-fee arrangement guaran- 
teed the attorney two-thirds of his or her 
customary reasonable fee, then the amount 
of additional compensation computed using 
the multipliers should be reduced by two- 
thirds. These computations however are sub- 
ject to all the other conditions of Rowe or, 
when applicable, Quanstrom. 


Here, the partial contingency fee arrange- 
ment guaranteed the attorney $100.00 per 
hour, or two-thirds of his customary reason- 
able fee. Accordingly, the additional $150.00 
per hour awarded to Lane’s attorney as an 
enhancement should have been reduced by 
a factor of two-thirds, which would then 
produce a figure of $50.00 per hour. Under 
this computation, the trial court had pre- 
sumptive discretion to award an overall fee 
of $150.00 per hour (the customary reason- 
able fee) plus $50.00 per hour (the enhance- 
ment of a partial contingency-fee arrange- 
ment in which the attorney risks losing only 
one-third of his customary reasonable fee). 
The total amount thus should have been 
$200.00 per hour, for a total fee of $55,600.00. 


In Sun Bank of Ocala v. Ford, 564 
So.2d 1078 (Fla. 1990), the court held 
that a multiplier would be approved 
only in some partial contingency fee 
cases. The Sun Bank case involved the 
collection of a promissory note. The 
court refused to apply a fee enhance- 
ment multiplier in that case, holding 
as follows: 


We disagree, however, that our decision in 
Lane v. Head mandates the application of a 
partial multiplier under the circumstances 
of the case at bar. “Before adjusting for risk 
assumption, there should be evidence in the 
record, and the trial court should so find, 
that without risk-enhancement plaintiff 
would have faced substantial difficulties in 
finding counsel in the local or other relevant 
market.” 


Therefore, the existence of a contingent-fee 
agreement between an attorney and client 
does not automatically require application 
of a multiplier. . . . In this case the claimed 
right to attorney’s fees is predicated on being 
the prevailing party in a suit on a promissory 
note. It is not and never has been contem- 
plated that a court should utilize a contingent- 
fee multiplier to calculate a reasonable attor- 
ney’s fee for an attorney in such an action. 


We are not aware of any situations where 
commercial banks have had difficulty find- 
ing attorneys to represent them. 


Sun Bank, 564 So.2d at 1079. 

In E.H. Crump of Florida. Inc., etc. 
v. Aiken, __So.2d__, 15 F.L.W. 2851 
(Fla. 1990), the court held that a partial 
contingent fee arrangement qualifies 
for application of the contingency risk 
multiplier, although not to the same 
extent as if the fee arrangement had 
been fully contingent. 

In summary, it appears that the 
Florida Supreme Court will allow the 
multiplier in a partial contingency ar- 
rangement in situations where a party 
can demonstrate evidence that the party 
would not otherwise have been able to 
find an attorney to represent them. The 
portion of the reasonable hourly rate 
to be multiplied will be only that por- 
tion of the customary rate that is not 
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guaranteed from the client. If a client 
would not have had trouble finding 
counsel for that type of case, no en- 
hancement should be awarded. 

These decisions seem to leave Florida 
law in partial contingency fee cases in 
a hopeless state of confusion. First, 
there will be a battle of experts to 
determine whether the client would 
have been able to obtain counsel to 
represent him without a contingency 
fee contract. Second, the court would 
have to determine what the counsel 
would have otherwise charged as a 
reasonable fee. Finally, enhancement 
of the portion of the attorney’s fee not 
guaranteed is within the trial court’s 
wide discretion and in contract cases 
can vary from 1.0 to 2.5. 

Florida law is inconsistent with fed- 
eral law with respect to the award of 
contingency fee multipliers in partial 
contingency fee cases. They are permis- 
sible in Florida and not permissible 
under federal law. Moreover, Florida 
courts have wide discretion as to 
whether to award a multiplier in par- 
tial contingency fee cases and if so, 
what multiplier to apply. Federal cases 
limit the multiplier to 1.3. The state of 


the law causes difficulty when evaluat- 
ing a commercial case subject to a 
prevailing party attorney’s fee award 
since wide subjectivity governs the po- 
tential award in partial contingency fee 
cases. 

The authors suggest that legislative 
guidance be given with respect to the 
application of contingency fee multipli- 
ers in all contingency fee cases. Without 
such legislative guidance, or more spe- 
cific direction from the Florida Supreme 
Court, counsel will not be able to prop- 
erly evaluate the risks or benefits of 
an attorney’s fee award. 0 


1 The factors are as follows: 

B) Factors to be considered as guides in 
determining a reasonable fee include the 
following: 

1) The time and labor required, the nov- 
elty, complexity, and difficulty of the ques- 
tions involved, and the skill requisite to 
perform the legal service properly; 

2) The likelihood that the acceptance of 
the particular employment will preclude 
other employment by the lawyer; 

3) The fee, or rate of fee, customarily 
charged in the locality for legal services of a 
comparable or similar nature; 

4) The significance of, or amount involved 
in, the subject matter of the representation, 
the responsibility involved in the representa- 


tion, and the results obtained; 

5) The time limitations imposed by the 
client or by the circumstances and, as be- 
tween attorney and client, any additional or 
special time demands or requests of the 
attorney by the client; 

6) The nature and length of the profes- 
sional relationship with the client; 

7) The experience, reputation, diligence, 
and ability of the lawyer or lawyers perform- 
ing the service and the skill, expertise, or 
efficiency of effort reflected in the actual 
providing of such services; and 

8) Whether the fee is fixed or contingent, 
and, if fixed as to amount or rate, then 
whether the client’s ability to pay rested to 
any significant degree on the outcome of the 
representation. 

2 With respect to the application of a 
multiplier in contract cases, the court held: 

“Here we reaffirm the principles set forth 
in Rowe, including the Code provisions, and 
find that the trial court should consider the 
following factors in determining whether a 
multiplier is necessary: (1) whether the 
relevant market requires a contingency fee 
multiplier to obtain competent counsel; (2) 
whether the attorney was able to mitigate 
the risk of non-payment in any way; and (3) 
whether any of the factors set forth in Rowe 
are applicable, .. . .” 

Standard Guaranty, 555 So.2d at 834. 

3 The multiplier in public policy cases is 
1 to 2.5; contract and tort cases is 1 to 2.5; 
family law and estate and trust cases nor- 
mally do not permit a multiplier. 
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REAL PROPERTY, PROBATE & TRUST LAW 


Negotiating Commercial Leases 


“lease” is defined by 

Black’s Law Dictionary as 

a “contract for exclusive 

possession of lands or tene- 
ments for determinate period.” An older 
definition appears as: “A contract in 
writing, under seal, whereby a person 
having a legal estate in hereditaments, 
corporeal or incorporeal, conveys a por- 
tion of his interest to another, in consid- 
eration of a certain annual rent or 
render, or other recompense.” While the 
latter definition is somewhat antiquated, 
it is a reminder that a lease transfers 
an interest in real property to another, 
which is more than a simple contract. 
Therefore, the negotiations of the terms 
and conditions of a lease should not be 
taken lightly. 

More importantly than the textbook 
definitions, the lease is a device which 
is used to transfer ownership and con- 
trol of property to another, and creates 
a relationship between the contracting 
parties that will continue for a term of 
years. That term varies, but the mini- 
mum term of a commercial lease is from 
three to five years, and more often 
leases today are longer. Through the 
use of renewal options, a lease term can 
extend for 20 years or more. Thus, the 
relationship must be carefully created 
so that when difficulties arise, the 
resolution of that difficulty will be 
simple. 

An article in the Journal is too brief 
to discuss all of the intricacies of com- 
mercial lease provisions, but a few 
important concepts are set forth here 
as a guide to the general practitioner. 


The Parties 

The most basic fact to determine 
before the negotiation starts is the 
identity of the parties. One must be 
wary of trade names, such as Main 
Street Associates. Entities shown at the 
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heading of the lease must actually 
exist. It is important to verify the 
ownership of the property and the author- 
ity of the persons negotiating and sign- 
ing the lease. 

Each party must beware of a “shell 
corporation” formed only last week for 
the sole purpose of entering into the 
lease. The landlord must be certain 
that the tenant has the financial ability 
to make the lease payments. Since 
many new businesses are started with 
minimal capitalization, a landlord can 
protect itself by requesting a personal 
guarantee from individuals involved in 
the venture. Principals of the tenant 
will resist the personal guarantee be- 
cause they are only willing to risk a 
certain amount of capital. As a compro- 
mise, a limited guarantee can be 
negotiated such as rent for the first 
year of the lease or a dollar amount 
which will accomplish the purposes of 


both parties. 

An attorney must be certain that the 
person who negotiates the lease has the 
authority to do so. Many landlords 
today are using leasing agents, some of 
whom may be lawyers who were smart 
enough to get out of the day-to-day 
practice of law. These agents may not 
have the authority to bind the landlord. 
Certain key points of the deal, espe- 
cially rent agreements, may not have 
been properly documented or communi- 
cated. 


The Premises 

While it may seem straight-forward, 
another important task is defining the 
“premises.” In a retail or office lease, it 
is not uncommon for the landlord to use 
a “load factor,’ an amount by which the 
useable square footage is multiplied in 
order to arrive at rentable square foot- 
age. This procedure allows the landlord 
to collect rent for the common areas of 
the building which are not demised to 
any specific tenant. 

In a lease of an entire building, the 
definition of the demised premises fo- 
cuses more on the area surrounding the 
building than the number of square feet 
within the building. In a setting such 
as an office park or warehouse complex, 
the tenant must be certain that the 
demised premises include a sufficient 
amount of parking, ingress, and egress 
so that the tenant will be able to reach 
its space. 


The Term 

Once the who and the what have been 
determined, the focus shifts to when the 
lease begins. The commencement of the 
lease term is not the same as the 
commencement of the obligation of the 
tenant to pay rent. Most commercial 
leases provide for a rent abatement 
period so that the tenant can improve 
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the space or have time for the business 
to begin producing revenue. The lease 
should commence immediately upon 
the tenant being granted any rights to 
enter the premises, so that the contrac- 
tual provisions regarding insurance, 
indemnity, and other rights and obliga- 
tions of the parties take effect. If the 
space is available at the time the lease 
is executed, the commencement date 
can be easily ascertained. If the project 
is under construction, then the com- 
mencement date should be defined by 
an external event, such as the issuance 
of a certificate of occupancy. However, 
the commencement of the lease should 
be acknowledged in writing, to provide 
an ascertainable commencement of the 
lease, and make the computations of 
the termination date, the end of the 
rent abatement, and the right to exer- 
cise options free from argument in the 
future. 


The Rent 

Following the who, what, and when 
is the how (much). The rent is the heart 
of the business negotiation. Determin- 
ing the base rent is a relatively simple 
function of the market—where the prop- 
erty is located, and the success of the 
project. The factors which are open to 
negotiation are rent abatement, rent 
increases, and additional rental charges. 

Almost every commercial lease nego- 
tiation results in the landlord giving a 
period of free or reduced rent. Besides 
being a financial incentive for the ten- 
ant to sign the lease, this gives a new 
business a start-up period which may 
be necessary in order for the business 
to get on its feet and become successful. 
Rent abatements from six to 12 months 
are not uncommon, and these allow- 
ances are often granted in addition to 
contributions for tenant improvements. 
The amounts of each are entirely de- 
pendent upon market conditions at any 
given time. 

Rent abatements can be structured 
in several ways. The most common way 
is for the tenant not to pay any rent for 
the first six months of the lease. This 
structure benefits the tenant, but may 
place a financial burden on the landlord 
by limiting cash flow. A better way for 
the landlord to structure the rent abate- 
ment is to double the length of time and 
cut the abatement amount in half; that 
is, require the tenant to pay 50 percent 
of the rent for 12 months, rather than 
no rent for six months. This gives the 


landlord some cash flow to make mort- 
gage payments or meet other expenses, 
and it gives the tenant the desired 
reduced operating costs for the initial 
period of his business. 

What rent is abated? It may seem 
fairly simple to say that the tenant will 
be entitled to free rent for a period of 
six to 12 months, but to the tenant this 
may mean that no payments whatso- 
ever are due during the abatement 
period. The landlord, conversely, may 
be of the opinion that the rent abate- 
ment applies only to base minimum 
rent, the flat dollar amount which is 
payable for the use of the demised 
premises. Most commercial leases today 
contain provisions for payment of real 
estate taxes, insurance, and common 
area maintenance. Are these items be- 
ing abated together with base minimum 
rent? This must be considered, both in 
the financial negotiation and in exam- 
ining the clauses which deal with a 
rent abatement in the event of con- 
demnation or destruction of the 
premises. 

Besides base minimum rent, the land- 
lord’s revenue can be increased by 


“additional rent.” The most common 
add-on is found in the retail lease: 
percentage rent. This clause provides 
that the tenant wil! pay to landlord a 
stated percentage of the tenant’s gross 
sales, once the tenant has reached a 
minimum sales level. If this is required, 
the tenant should be certain that the 
break-even point for the payment of 
this percentage rent is at least as much 
as the base minimum rent, and that 
this is adjusted if there are any adjust- 
ments in the amount of base minimum 
rent, such as a consumer price index 
adjustment. 

Another type of additional rent is 
“common area maintenance,’ the land- 
lord’s carte blanche for recovering 
whatever expenses may be incurred in 
the operation of the property. The ten- 
ant should be cautious to except capital 
improvements or repairs to premises 
which belong exclusively to any one 
tenant. 

Base rent is also subject to adjust- 
ment. Even in a short-term lease, absent 
an unusual circumstance such as a 
near-empty building, a tenant cannot 
expect the rent to remain fixed for 
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several years. The rent can be adjusted 
either based upon an ascertainable in- 
dex such as the consumer price index, 
or based upon a flat annual increase 
which is negotiated at the outset of the 
lease. If the consumer price index is 
used, the tenant will argue that the 
annual increases should be capped at a 
reasonable percentage, and the land- 
lord will argue that a minimum increase 
should be allowed. Each of these propo- 
sitions is reasonable from the perspec- 
tive of the different parties, but the 
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numbers have to be worked out care- 
fully to avoid either the landlord’s 
property being burdened with a low- 
yield lease, or the tenant from being 
driven out of business by exorbitant 
increases. 


Assignment Rights 

After the negotiations have been com- 
pleted and the parties are happily 
enjoying the relationship of landlord 
and tenant, what happens when the 
tenant receives an offer he cannot re- 
fuse: the offer to buy the business and 
give the tenant the opportunity to retire 
to a condominium on the beach? 

The tenant looks to the lease that 
was so carefully negotiated and finds 
that assignment and subletting are not 
permitted without the prior consent of 
the landlord. If those are the only words 
which appear in the lease, the landlord 
must be “reasonable.” Under current 
case law, absent additional language 
granting the landlord the right to be 
arbitrary and capricious, a landlord 
must be commercially reasonable in 
deciding whether to approve a new 
tenant under an assignment or sublet- 
ting clause which provides for the 
landlord to consent. Fernandez uv. 
Vasquez, 397 So.2d 1177 (Fla. 3d DCA 
1981). Among the factors which the 
courts examine in determining commer- 
cial reasonableness are the financial 
strength of the proposed assignee, the 
proposed assignee’s experience in the 
business which existed in the premises, 
or the proposed assignee’s use of the 
premises. The use to be made of the 
premises is governed by the use clause, 
and a careful landlord’s draftsman 
should not permit too broad a use 
clause. 


Since landlords do not like to be 
reasonable, if the assignment clause 
states clearly that the consent will be 
in landlord’s sole and absolute discre- 
tion, or that the landlord shall have the 
right to withhold consent without pro- 
viding any explanation whatsoever, or 
similar language, the landlord then is 
not bound by the case law and can deal 
with its property freely. 

The tenant may wish to provide for 
the right to sell the business, and if this 
is the case, the tenant should negotiate 
into the initial drafting of the lease a 
provision which allows for an assign- 
ment in connection with the sale of the 
business, and should provide for certain 
standards which, if met, mandate the 
landlord’s consent. An example of such 
standards would be a net worth figure, 
financial strength equal or greater than 
that of the existing tenant, or some 
similar ascertainable standard. 

Should the tenant be permitted to 
profit from the assignment of the lease? 
The landlord should consider a provi- 
sion that the landlord will receive 100 
percent of the consideration for the 
assignment, if the tenant is not selling 
the business as a going entity. If the 
tenant has negotiated a below-market 
lease, or the tenant has taken advan- 
tage of generous improvement allow- 
ances and rent abatements, the tenant 
should not then be in a position to profit 
from the landlord’s initial negotiations, 
and the landlord should be entitled to 
recoup some of that initial investment. 

In the case of subletting, the landlord 
should prohibit the tenant from profit- 
ing or competing with the landlord in 
the real estate business, particularly if 
the tenant has a below-market lease. 
Theoretically, the tenant could profit 
from earlier negotiations by subletting 
at a profit and depriving the landlord 
of a tenant for other vacant space at a 
market rent. The only circumstance 
where the landlord should be more 
liberal regarding the subletting is a 
case in which the tenant’s business is 
in jeopardy. By allowing the tenant to 
sublet a portion of the premises, the 
landlord enables the tenant to remain 
in business and continue paying rent. 


Tenant Allowances 

Another financial incentive which a 
landlord offers a tenant to sign a lease 
is a tenant-improvement allowance, 
which allows the tenant to construct or 
renovate the demised premises prior to 
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taking occupancy. The amount depends 
on the market conditions, the same as 
any other financial negotiation. In some 
markets, it is not uncommon to find the 
landlord contributing the equivalent of 
one year of rent to construct the ten- 
ant’s improvements. 

The landlord’s allowance may not be 
sufficient to build out the premises to 
the tenant’s satisfaction, and the tenant 
must contribute additional funds to 
complete the improvements. The land- 
lord must be certain that the tenant 
has sufficient funds to complete the 
improvements to avoid being left with 
a partially finished premises that might 
be more expensive to demolish than the 
value of the entire tenant improve- 
ment allowance. The landlord can be 
protected by requiring a cash bond or a 
letter of credit, by relying upon the 
tenant’s financing commitment from a 
construction lender who will be provid- 
ing the dollars to do the construction, 
or by loaning the money to the tenant 
and increasing the amount of base 
minimum rent to amortize (presumably 
at a market interest rate) the loan. 
Whatever method is used, a smart 
landlord will require the tenant’s dol- 
lars to go into the construction first. 
This way, when the tenant runs out of 
money, the landlord’s improvement al- 
lowance can be used to complete the 
premises. 

Who should do the construction? If 
the tenant is sophisticated, it may 
choose its own architects and contrac- 
tors, but all plans and specifications 
should be subject to the landlord’s ap- 
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proval to be certain that the premises 
are constructed in accordance with the 
overall scheme of development, and in 
a workmanlike manner. In a new con- 
struction setting, the landlord has 
already engaged a contractor who will 
be building the shell of the building and 
whose construction personnel are famil- 
iar with the premises. It may be wiser 
for the tenant to use the landlord’s 
contractor to do the finish work as well 
as the shell construction. This may 
avoid an argument over who causes a 
delay in construction. Subsequent reno- 
vations should be subject to the same 
considerations as the initial improve- 
ments. 

At the termination of the lease, the 
tenant improvements should, usually, 
remain on the premises and become the 
property of the landlord, who will have 
an easier time reletting an improved 
space than one which is bare and in 
need of complete renovation prior to 
occupancy. The alternative is to require 
the tenant to remove the improvements 
and alterations at the termination of 
the lease. The disadvantage to this 
provision is that the tenant has no 
incentive to do a thorough job restoring 
the premises to their “original condi- 
tion.” As a compromise, the landlord 
should reserve an option to decide 
whether the improvements should be 
abandoned or removed at the termina- 
tion of the lease. From the tenant’s 
perspective, the words “restored to its 
original condition” should either be 
avoided entirely or defined as to whether 
the original condition means the condi- 
tion of the premises as a shell, or after 
the original tenant improvements were 
completed. 


Conclusion 

It is the best of arrangements: the 
transfer of the obligations relating to 
real property in exchange for money, 
without permanently parting with the 
ownership of the property. It is the 
worst of all possible situations: the loss 
of control of something owned. Leases 
are a fact of commercial life which, if 
carefully negotiated and drafted, can 
be an excellent financial package for 
both landlord and tenant. Carefully 
viewed as a long-term relationship, the 
concept works for everyone; casually 
done, it is a disaster. This article may 
be of help as a starting point for 
successful commercial lease negotia- 
tions. 9 
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WE CAN HELP 
ON EVERY 
B 


TAX LAW NOTES 


Sample Tax Provisions 
for Partnership Agreements 


he Partnership Committee 

of the Tax Section of The 

Florida Bar has drafted cer- 

tain fundamental provisions 
that are applicable to the vast majority 
of most partnership transactions, in- 
cluding single-purpose joint ventures. 
By publishing these provisions, it is 
hoped that a better understanding can 
be gained as to why certain tax- 
sensitive provisions should be included 
in partnership agreements. Although 
tax-sensitive, the provisions are also 
important in making sure the agree- 
ment corresponds to the economic deal 
of the parties. These provisions are 
subject to numerous variations for dif- 
ferent types of ventures (including the 
type of financing obtained by these 
ventures), but the following are some 
of the more basic provisions which will 
apply to most partnership transactions. 


|. Capital Accounts 

The Internal Revenue Code of 1986, 
as amended, and its accompanying regu- 
lations require that capital accounts for 
each partner be maintained in accor- 
dance with the Code and regulations 
in order for allocations contained within 
a partnership agreement to have “sub- 
stantial economic effect.” If such 
allocations have substantial economic 
effect, they will be respected for tax 
purposes and, accordingly, will allow 
the partners to gain the benefits of the 
allocations they desire. A capital ac- 
count is basically equal to each partner’s 
bank account in the partnership. The 
accounts must be properly maintained 
because any liquidation of the partner- 
ship must follow the account balances 
in each partner’s capital account. The 
following is a sample provision, includ- 
ing a definition, addressing partners’ 
capital accounts that wil] satisfy the 
Code and regulations: 
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By publishing these 
provisions, a better 
understanding can 
be gained as to why 
certain tax-sensitive 
provisions should be 
included in 
partnership 
agreements 


by Richard Paladino 


“Capital Accounts. An individual capi- 
tal account shall be determined and 
maintained for each partner in accor- 
dance with the rules of Reg. §1.704- 
2(b)(2)(iv). For this purpose, the capital 
account of each partner shall consist of 
the amount of money contributed by 
him to the partnership, and 

A. Shall be increased by: 

1. The fair market value of property 
(as of the date of contribution) contrib- 
uted by him to the partnership (net of 
liabilities secured by such contributed 
property that the partnership is consid- 
ered to assume or take subject to under 
Code §752); and 

2. Allocations to him of partnership 
income and gain (or items thereof), 
including income and gain exempt from 
tax, and income and gain described in 
Reg. §1.704-1(b)(2)(iv)(g); and 

B. Shall be decreased by: 


1. The amount of money distributed 
to him by the partnership; and 

2. The fair market value of property 
(as of the date of distribution) distrib- 
uted to him by the partnership (net of 
liabilities secured by such distributed 
property that such partner is consid- 
ered to assume or take subject under 
Code §752); and 

3. Allocations to him of expenditures 
of the partnership described in Code 
§705(a)(2)(B); and 

4. Allocations to him of partnership 
loss and deduction, including loss and 
deduction described in Reg. §1.704- 
1(b)(2)(iv)(g); and 

C. Shall be otherwise adjusted in 
accordance with Reg. §1.704-1(b)(2)(iv).” 


ll. Contributed Property 
Whenever a partner contributes prop- 
erty to a partnership, it is necessary for 
the partnership to maintain two sets of 
accounts in order to properly account 
for the difference between the tax basis 
of the contributed property and its fair 
market value. Contributed property is 
credited to a partner’s capital account 
in an amount equal to its fair market 
value (if the property is unencumbered). 
However, for purposes of determining 
taxable gain or loss, the partnership 
maintains the property on its books at 
the adjusted tax basis of the property. 
Accordingly, any gain or loss on the 
property at the time of its sale by the 
partnership will be broken into two 
components—one consisting of the gain 
or loss inherent in the property at the 
time of its contribution to the partner- 
ship, and the remainder reflecting gain 
or loss in the property since contribu- 
tion of the property to the partnership. 
This bifurcation of the gain or loss 
necessitates a special allocation to the 
contributing partner of the gain or loss 
inherent in the property at the time of 
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its contribution of the partnership. The 
contribution of property to a partner- 
ship also requires special allocations of 
expense items attributable to the prop- 
erty. The following provision will 
account for such variations: 

“Contributed Property. In the event 
that partnership property is subject to 
Code §704(c) or is revalued on the books 
of the partnership in accordance with 
Reg. §1.704-1(b)(2)(iv)(f), the partners’ 
capital accounts shall be adjusted in 
accordance with Reg. §1.704- 
1(b)(2)(iv)(g) for allocations to them of 
depreciation, amortization, and gain or 
loss, as computed for book purposes 
(and not tax purposes) with respect to 
such property. Exhibit ___ reflects the 
difference between each partner’s tax 
basis and the fair market value for 
contributed property.” 


lll. Adjustments to 
Capital Accounts 

In order to maintain economic equiva- 
lence among the partners, each 
agreement should also contain a section 
which allows capital accounts to be 
adjusted upon: 1) the admittance of a 
new partner; 2) the acquisition by an 
existing partner of a partnership inter- 
est; 3) a distribution by the partnership 
to a partner in partial or full liquidation 
of such partner’s interest; or 4) the 
liquidation of the partnership. The rea- 
son for this type of provision is that 
upon the admittance of a partner (or 
acquisition of an additional interest), 
the retiring of a partner’s interest, or 
the liquidation of a partnership, it is 
very likely that the fair market value 
of the partnership assets will be differ- 
ent than the value of the assets 
currently maintained on the books of 
the partnership. For example, when a 
new partner is admitted to a partner- 
ship, he will pay his proportionate 
share of the fair value of the assets of 
the partnership. In order to maintain 
the proper economic interest among the 
partners and their capital accounts, the 
assets of the partnership should be 
either revalued up or down to reflect 
the true value of the partnership assets. 
The following section accomplishes the 
revaluations discussed above. 

“Optional Adjustment to Capital Ac- 
counts. If (i) a new or existing partner 
contributes money or other property 
(other than a de minimis amount) to 
the partnership as consideration for the 
receipt of a partnership interest greater 


than the partnership interest owned 
by such partner prior to such contribu- 
tion; (ii) there is a distribution of money 
or other property (other than a de 
minimis amount) by the partnership to 
a retiring or continuing partner as 
consideration for the relinquishment of 
some or all of such partner’s partner- 
ship interest; or (iii) there is a liquidation 
of the partnership (as defined in Reg. 
§1.704-1(b)(2)(ii)(g)), the value of the 
partnership’s properties on its books 
shall be adjusted to reflect their fair 
market value, as of the date immedi- 
ately before the distribution, contribu- 
tion or liquidation of the partnership, 
as the case may be [taking into consid- 
eration Code §7701(g)]; and, in such 
event, the capital accounts of the part- 
ners shall be adjusted to reflect the 
manner in which the unrealized in- 
come, gain, loss or deduction inherent 
in the partnership’s properties (to the 
extent not previously reflected in the 
partners’ capital accounts) would be 
allocated among all the partners under 
the terms of this agreement, assuming 
that there were a taxable disposition of 
such properties immediately preceding 
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such contribution of money or other 
property to the partnership, or immedi- 
ately preceding such distribution of 
money or other property by the partner- 
ship, or upon the liquidation of the 
partnership, as the case may be, for 
such property’s fair market value as of 
such time.” 


IV. Partnership Income 
and Loss 

The definition of income and loss of 
the partnership is extremely important. 
To maintain proper capital accounts, 
partnership income and losses must be 
correctly allocated. As previously dis- 
cussed in Section II, a partnership is 
required to keep multiple sets of books 
in order to properly maintain the rela- 
tionship between tax accounts and book 
accounts. The definition of income and 
losses should properly reflect all book 
income and losses of the partnership 
(since only book income and losses, and 
not taxable income and losses, are 
reflected in the partners’ capital ac- 
counts). The following provisions contain 
an appropriate definition of income and 
losses to use in connection with the 
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maintenance of proper capital accounts 
and also address allocations of partner- 
ship income and loss: 

“Income and Losses. The ‘income’ and 
‘losses’ of the partnership for each tax- 
able year of the partnership shall be 
an amount equal to the partnership’s 
taxable income or loss for such year as 
determined for federal income tax pur- 
poses in accordance with the accounting 
method followed by the partnership and 
in accordance with Code §703(a) [for 
this purpose, all items of income, gain, 
loss or deduction required to be sepa- 
rately stated pursuant to Code 
§703(a)(1) shall be included in the tax- 
able income or loss], subject to the 
following modifications: 

1. Any income of the partnership that 
is exempt from federal income tax and 
not otherwise taken into account in 
computing taxable income and losses 
shall be added to such taxable income 
or loss; 

2. Any expenditures of the partner- 
ship described in Code §705(a)(2)(B) or 
treated as Code §705(a)(2)(B) expendi- 
tures pursuant to Reg. §1.701- 
1(b)(2)(iv)(i), and not otherwise taken 
into account, shall be subtracted from 
such taxable income or loss; and 

3. With respect to partnership prop- 
erty which, in conformity with Treasury 
Regulations, has a book value greater 
than or less than its adjusted tax basis, 
‘income’ and ‘losses’ of the partnership 
shall be determined by reference to the 
depreciation and amortization deduc- 
tion, if any, allowable with respect to 
such property as computed for book 
purposes (and not tax purposes), as 
determined pursuant to Reg. §704- 
1(b)(2)(iv)(g), and by the gain or loss 
attributable to such property as com- 
puted for book purposes (and not for tax 
purposes), by reference to such prop- 
erty’s adjusted book value.” 
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Allocations. After the definitions of 
income, losses, and capital accounts 
have been established, it is important 
that your agreement contain the correct 
provisions for allocating profits and 
losses of the partnership among the 
partners. The following is a very gen- 
eral set of sample provisions for 
allocating income and losses of the 
partnership which follow the partner’s 
percentage interest in the partnership. 
The special allocations referred to in 
the provisions below are discussed in 
Section V. 

“General Allocation of Profits. After 
giving effect to the special allocations 
setforthin§ _ hereof, income for any 
partnership fiscal period shall be allo- 
cated among the partners in accordance 
with their respective percentage inter- 
ests. 

“General Allocation of Losses. After 
giving effect to the special allocations 
set forth in § hereof, losses for any 
partnership fiscal period shall be allo- 
cated among the partners pro rata in 
accordance with their respective per- 
centage interests.” 


V. Special Allocations of 
Income and Loss Items 

Each partnership agreement should 
contain a limitation on loss allocations 
if all of the partners are not liable to 
restore deficit capital account balances 
upon liquidation of the partnership. In 
order for allocations to have substantial 
economic effect, each partner must be 
liable to restore any deficit balance in 
his capital account unless certain alter- 
native provisions are contained in the 
agreement. However, if all of the part- 
ners are not liable to restore their 
deficit capital account balances, a spe- 
cial limitation on losses should be 
contained within the allocation of in- 
come and losses section of the 
agreement. The following sample provi- 
sion restricts the amount of losses that 
can be allocated to any partner not 
liable to restore any deficit balance in 
his capital account to the amount which 
would not cause his capital account to 
have a deficit. The second paragraph 
of the sample provision contains a “quali- 
fied income offset” provision which is 
one of the alternative provisions which 
can be used in an agreement to allow 
partners who do not have an absolute 
liability to restore deficit capital ac- 
count balances to receive the benefits 
of some losses which would create a 


negative capital account. 

“Limitation on Loss Allocations. Part- 
nership losses allocated to any partner 
pursuant to § shall not exceed the 
maximum amount of losses that can be 
so allocated without causing the capital 
account of such partner to have a deficit 
capital account balance (after taking 
into account reductions to such capital 
account balance pursuant to Reg. §1.704- 
1(b)(ii)(d)(4), (5) and (6)) which exceeds 
the sum of (i) the amount of such deficit 
the partner is obligated to restore, and 
(ii) the amount of such deficit the 
partner is deemed to be obligated to 
restore pursuant to the penultimate 
sentence of Reg. §1.704-1T(b)(4)(iv)(f) 
and (h)(5). 

“Qualified Income Offset. Notwith- 
standing any other provision of this 
agreement, except § _ hereof, in the 
event any partner unexpectedly receives 
an adjustment, allocation or distribu- 
tion described in Reg. §1.704- 
1(b)(2)(ii)(d)(4), (5) or (6) which results 
in such partner having a deficit capital 
account balance or otherwise has a 
deficit capital account balance which 
exceeds the sum of (i) the amount of 
such deficit the partner is obligated to 
restore, and (ii) the amount of such 
deficit the partner is deemed to be 
obligated to restore pursuant to the 
penultimate sentence of Reg. §1.704- 
1T(b)(4)(iv)(f), such partner shall be 
specially allocated items of partnership 
income in an amount and manner suffi- 
cient to eliminate, to the extent required 
by the regulations, the deficit in such 
partner’s capital account as quickly as 
possible. Any special allocation made 
under this § ___ shall be taken into 
account for purposes of determining 
subsequent allocations of income and 
losses, so that the total allocations will, 
to the extent possible, equal the alloca- 
tions which would have been made if 
this §_ had not previously applied.” 


Vi. Tax Matters Partner 

Each partnership should designate a 
tax matters partner. The tax matters 
partner is responsible for dealing with 
the Internal Revenue Service concern- 
ing audits, extension of statute of 
limitations, litigation, etc. If the part- 
ners do not appoint a tax matters 
partner, the Code allows the Service to 
make such appointment, so it is better 
to deal with this matter at the inception 
of the partnership. The following is a 
sample provision for designating a tax 
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matters partner. 

“Tax Matters Partner. The managing 
general partner shall serve as the part- 
nership’s ‘tax matters partner’ within 
the meaning of §6231(a)(7) of the Code 
and shall have all the powers and 
duties expressly conferred on the tax 
matters partner by the Code as well as 
those powers and duties as are neces- 
sary and proper for the exercise of the 
tax matters partner’s expressed powers 
and duties under the Code.” 


Vil. Liquidation and 
Dissolution Provisions 

Finally, it is important that the part- 
nership adequately address the 
liquidation and possible dissolution of 
the partnership. Several provisions deal- 
ing with the liquidation and dissolution 
of the partnership are contained below. 
Note: Assets will be distributed to the 
partners in accordance with their posi- 
tive capital account balances after 
taking into account all appropriate ad- 
justments to the capital accounts. For 
purposes of these provisions, it is as- 
sumed that the general partner is the 
only partner obligated to restore capital 
account deficits. The following provi- 
sions adequately deal with adjustments 
to capital accounts which must be made 
before the final liquidating distribution 
as well as several other items that 
should be addressed on liquidation and 
dissolution. 

“Management During Liquidation. 
The rights and obligations of the part- 
ners with respect to the managing of 
the partnership shall continue during 
the period of winding up. In the event 
the partners elect to wind-up the part- 
nership, the assets of the partnership 
shall be liquidated by the managing 
general partner as promptly as is con- 
sistent with obtaining the fair market 
value of the assets, and the liquidation 
shall be conducted in compliance with 
law and sound business practice. The 
partners shall be entitled to reimburse- 
ment for out-of-pocket expenses incurred 
in connection with the winding up and 
liquidation of the partnership. Such 
reimbursement shall be paid as an 
expense of the partnership after all 
debts to nonpartners have been repaid 
but before any repayment of loans or 
advances by the partners. 

“Partner’s Right to Bid for Assets. 
Upon the dissolution and liquidation of 
the partnership, any partner may make 
a bid or tender on any of the partner- 


ship’s assets. Those assets as are bid 
upon by a partner shall not be sold to 
an outsider unless the bid made by such 
outsider is upon more favorable terms 
and conditions than the highest and 
best bid of a partner. 

“Dissolution. Upon the termination 
of the partnership as provided herein 
or at the end of the term of the partner- 
ship, the partnership shall be dissolved 
and its assets shall be distributed in the 
following order of priority, no distribu- 
tion being made in any category set 
forth below unless and until each pre- 
ceding category has been satisfied in 
full: 

(1) Payment of debts and liabilities 
of the partnership, excluding debts of 
the partnership to the partners, to- 
gether with applicable interest and 
expenses of liquidation. 

(2) Payment of debts of the partner- 
ship to the partners, together with 
applicable interest and any other ex- 
penses in connection therewith. 

(3) Establishment of reserves deemed 
necessary by the managing general 
partner to cover contingent or unfore- 
seen liabilities or obligations of the 
partnership arising out of or in connec- 
tion with the partnership, which 
reserves shall be borne by the partners 
in accordance with their capital inter- 
ests. Such reserves shall be placed in a 
separate partnership account and ap- 
plied from time to time to the payment 
of any such contingent or unforeseen 
liabilities and, at the expiration of six 
months following the termination of the 
partnership or at such other time as 
may be determined by the managing 
general partner, distributed to the part- 
ners. 

(4) The assets of the partnership are 
revalued, and the partners’ capital ac- 
counts are adjusted pursuant to §III. 

(5) Upon the liquidation of the part- 
nership, or of the interest of a partner 
in the partnership, if any general part- 
ner has a deficit in its capital account, 
after taking into account all capital 
account adjustments for the partner- 
ship taxable year during which such 
liquidation occurs (other than those 
made pursuant to this subsection (5)), 
such general partner will pay to the 
partnership for payment to creditors of 
the partnership or for distribution in 
accordance with Treasury Regulation 
§1.704-1(b)(2)(ii)(b)(2), to the partners 
who have a positive capital account an 
amount equal to such deficit, such 


payment to the partnership to be made 
pursuant to the requirements of Treas- 
ury Regulation §1.704-1(b)(2)(ii)(b)(3). 

(6) The balance of the assets, if any, 
shall be distributed to the partners in 
accordance with their positive capital 
account balances. 

“Final Statement. A final statement 
of the accounts of the partnership as of 
the date of termination shall be pre- 
pared by the accountants for the 
partnership as promptly as possible 
thereafter and a copy shall be furnished 
to each partner. Such statement shall 
set forth the actual or contemplated 
application and distribution of the as- 
sets of the partnership pursuant to the 
provisions of this section. 

“Upon the completion of distribution 
as required, a further statement for the 
period of dissolution shall be so pre- 
pared and furnished to each partner." 


Richard Paladino is a shareholder 
in the firm of Rogers, Bowers, Demp- 
sey and Paladino, P.A., in West Palm 
Beach and practices in the area of 
federal taxation. He received his un- 
dergraduate, J.D. and LL.M. (taxa- 
tion) degrees from the University of 
Florida. He is the chairman of the 
Partnership Committee of the Tax 
Section, as well as a member of its 
Executive Council. 

The author wishes to acknowledge 
the valuable contributions to this 
article from Alan H. Daniels of 
Dean, Mead, Egerton, Bloodworth, 
Capouano and Bozarth, P.A., in 
Orlando, and Edward E. Sawyer of 
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This column is submitted on behalf 
of the Tax Section, Edward F. Koren, 
chairman, and Thornton M. Henry 
and Mitchell I. Horowitz, editors. 
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BUSINESS LAW 


Repudiation of Contracts by 
the RTC: Is Your Contract Safe? 


bank or savings and loan 

failure will affect everyone 

who has a contractual re- 

lationship with that 
institution, from the accountholder with 
a deposit contract, to the service com- 
pany or supplier, to the landlord who 
owns the bank premises. Trying to 
explain to your retired, fixed-income 
clients why their five-year certificate of 
deposit earning interest at 10 percent 
per annum is now a savings account 
earning less than five percent may not 
be any more difficult than explaining 
to the president of your development 
company client why the company no 
longer has a tenant, despite its 30-year 
lease. They may understand how it 
happened, but they may have difficulty 
understanding why there is little they 
can do about it. 

The lawful repudiation of contracts 
is not a new concept. Florida courts 
have long recognized the ability of a 
receiver to terminate executory con- 
tracts.! Bankruptcy practitioners are 
also quite familiar with the powers of 
a trustee to disaffirm executory con- 
tracts.2, However, most lawyers have 
had little occasion to face these situ- 
ations; that is, until now. With an 
increasing number of financial institu- 
tions failing or ailing, the prospect of 
having to deal with the Resolution 
Trust Corporation or the Federal De- 
posit Insurance Corporation on behalf 
of a client whose contract with a finan- 
cial institution has been terminated is 
also increasing. 

To help deal with the problems facing 
financial institutions, Congress enacted 
the Financial Institutions Reform, Re- 
covery and Enforcement Act of 1989, 
which substantially changed the regu- 
latory structure and which strengthened 
the regulatory agencies’ rights to repu- 
diate contracts. When a federally 


48 THE FLORIDA BAR JOURNAL/MAY 1991 


Lawyers should be 
prepared to help 
clients plan for the 
eventuality of losing 
contracts by 
documenting and 
structuring 
transactions with 
weak institutions 


by Robert D. Barcley 


insured institution becomes troubled, 
there are a number of ways the various 
regulatory bodies can deal with the 
situation with their own version of 
bankruptcy court. Two alternatives 
which are available are conservator- 
ships and receiverships. A conservator- 
ship can in some ways be compared to 
a Ch. 11 reorganization proceeding in 
bankruptcy. In a conservatorship, the 
regulator acts as the conservator in an 
attempt to save the institution or to 
better manage it before it fails. A 
receivership can be compared to a Ch. 7 
liquidation proceeding in bankruptcy.* 
In a receivership, the institution is shut 
down and the FDIC, if the institution 
is a bank, or the RTC, if the institution 
is a savings and loan, becomes the 
receiver. The receiver will attempt to 
sell off the assets of the failed institu- 
tion and will either find another 
institution to assume the deposit liabili- 


ties, or it will pay off the depositors 
from the deposit insurance funds. The 
powers of a conservator or receiver to 
disaffirm or repudiate contracts are 
identical, and for convenience’s sake, 
this article will refer solely to the 
powers of a receiver. 


Repudiation Powers 

A receiver’s power to repudiate con- 
tracts is similar to that of a bankruptcy 
trustee’s power to reject executory con- 
tracts,5 although the procedures are 
somewhat different and the receiver is 
not limited to “executory” contracts.§ A 
receiver may disaffirm or repudiate 
contracts to which the institution is a 
party if the receiver, in its sole discre- 
tion, determines that the performance 
of the contract is burdensome and that 
the repudiation of the contract will 
promote the orderly administration of 
the institution’s affairs. This discretion- 
ary power is extremely broad. Other 
than the receiver’s good faith determi- 
nation that a contract is burdensome 
and that the repudiation will promote 
the orderly administration of the insti- 
tution’s affairs, the only limitation 
placed upon the receiver is that the 
decision to repudiate a contract must 
be made within a reasonable period of 
time following the appointment of the 
receiver.’ 

Although the receiver has the power 
to repudiate most contracts, the re- 
ceiver may not repudiate contracts the 
receiver itself has entered into.’ Also, 
the receiver may not terminate any 
legally enforceable or perfected security 
interest in the assets of the institution, 
except where the interest is taken in 
contemplation of the institution’s insol- 
vency or with the intent to hinder, 
delay, or defraud the institution or the 
creditors of the institution.9 Any at- 
tempt to obtain some level of comfort 
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in contracting with a shaky institution 
by getting security for the performance 
of the contract is subject to the possibil- 
ity that the receiver will set aside 
security interest on these grounds. 


Claims and Damages 

Once the decision to repudiate a 
contract has been made, the receiver 
will provide written notification of its 
decision to the party to the agreement 
and will advise the party of its right to 
file a claim for damages arising out of 
the repudiation. Such claims must be 
filed within the time period stated in 
the notice, which cannot be less than 
90 days after the date of the notice.!° 
Failure to file a claim within the time 
allowed will mean that the receiver is 
required to disallow the claim and this 
disallowance is final.!! Once a claim is 
filed, the receiver must make its deci- 
sion to allow or disallow the claim and 
notify the claimant of that decision 
within 180 days of the filing of the 
claim. This 180-day period may be 
extended by agreement between the 
claimant and the receiver. As a practi- 
cal matter, there will be very few 
instances in which a claimant, hoping 
for a favorable determination, will not 
agree to the receiver’s request for an 
extension. The receiver has the discre- 
tion to disallow any portion of a claim 
which is not proven to the satisfaction 
of the receiver. Thorough documenta- 
tion and cooperation with the receiver 
are advisable since the decision of the 
receiver is not reviewable other than 
by an administrative appeal or by a de 
novo suit in federal district court.!? 

Damages which may be allowed by a 
receiver are limited to actual, direct 
compensatory damages. The receiver 
has no liability for punitive or exem- 
plary damages, damages for lost profits 
or opportunity, or damages for pain and 
suffering. Damages are determined as 
of the date of the appointment of the 
receiver and not as of the date of 
disaffirmance, with certain exceptions.!3 
The receiver usually will pay a claim 
with receiver’s certificates, which basi- 
cally are redeemable for a pro rata 
share of the ultimate proceeds of the 
receivership. 

Damages for leases which are repudi- 
ated fall within the exceptions to the 
determination of damages as of the date 
of the appointment of the receiver. If 
the institution is the lessee under a 
lease which is repudiated, the lessor is 


entitled to rent accruing before the 
notice of repudiation is mailed or until 
any effective date stated in the notice, 
whichever is later. Of course, if there 
has been any default on the part of the 
lessor, the receiver may be able to avoid 
paying even accrued rent. The lessor is 
not entitled to receive damages under 
any acceleration clause or other penalty 
provisions in the lease so, in effect, the 
lessor is only entitled to rent through 


the repudiation date and is not entitled 
to any damages.! If the receiver is the 
lessor of real property, the lessee may 
treat the lease as terminated by such 
repudiation or the lessee may remain 
in possession of the leased property, 
subject to the terms of the lease.'5 In 
making this decision, a tenant should 
consider the condition of the leased 
premises and the effect of the continued 
occupancy by the receiver or a successor 
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institution, or the lack thereof, if the 
building constitutes bank premises. 

Any parties providing services to a 
financial institution which goes into 
receivership are entitled to make a 
claim for services performed up to the 
date of the appointment of the receiver. 
Any services rendered after the ap- 
pointment of the receiver must be paid 
by the receiver as administrative ex- 
penses of the receivership, but 
acceptance of the service or payment for 
the service does not prevent the re- 
ceiver from subsequently repudiating 
the contract.!§ In other words, there are 
no guarantees a contract will not be 
repudiated, even if the receiver uses the 
service for a period of time. 


“D’Oench, Duhme” Doctrine 

A corollary to the repudiation of 
contract power of a receiver is the 
ability of a receiver to avoid “secret 
agreements” under the D’Oench, Duhme 
doctrine. This doctrine was enunciated 
by the U.S. Supreme Court in D’Oench, 
Duhme and Company v. FDIC, 315 
U.S. 447 (1942), and stands for the 
proposition that the FDIC is only re- 
sponsible for matters shown on the face 
of written documents found in the re- 
cords of the institution. This doctrine 
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was codified to a certain extent by 
FIRREA, which provides that any agree- 
ments which are contrary to the interest 
of the FDIC are not valid against the 
FDIC unless they are in writing, exe- 
cuted by the institution and by a person 
claiming an adverse interest, and ap- 
proved by the board of directors of the 
institution, which approval was reflected 
in the minutes of the board meeting and 
which minutes have been maintained 
continuously as official records of the 
institution.!7 This provision can have 
serious implications not only for those 
parties that may have oral agreements 
with a financial institution, but parties 
that have written agreements as well, 
to the extent these agreements are not 
properly approved by the institution or 
maintained in the records of the institu- 
tion. Whether a contract is repudiated 
or not, the D’Oench, Duhme doctrine 
can be used to defeat lender liability 
and similar claims based on those con- 
tracts.18 


Enforcement of Contracts 

In addition to the receiver’s power to 
repudiate contracts, a receiver can also 
enforce contracts which could otherwise 
be terminated by the other party. Boil- 
erplate contract provisions which de- 
clare that the insolvency of the 
institution or the appointment of a 
receiver constitute events of default are 
not enforceable against a receiver.!9 
This provision, the D’Oench, Duhme 
doctrine, and the ability to repudiate 
contracts give the regulatory agencies 
considerable power to deal with troub- 
led institutions. 


Conclusion 

Lawyers and their clients should be 
aware of the fate that may befall them 
whenever entering into a contract with 
a troubled financial institution. To the 
extent that contracts are not needed 
by the conservator or receiver, or are 
burdensome, those contracts will be 
terminated when an institution fails, 
even if the assets and liabilities of the 
failed institution are acquired by a 
healthy institution. The closing of 
branches, the restructuring of deposit 
contracts, and the consolidation of serv- 
ices for failed institutions on a 
nationwide basis are all becoming com- 
monplace. Businesses need to plan for 
the eventuality of losing their contracts, 
and lawyers should be prepared to help 
their clients plan for this possibility by 
documenting and structuring transac- 
tions with weak institutions in the 
same or similar way that they would 
approach transactions with a weak com- 
pany that could go bankrupt. In a 
sense, the consolidation of the financial 
institution industry as a result of the 
bank and savings and loan failures may 
force similar consolidations of those 
businesses, including law firms, which 
are not prepared to deal with the loss 
of their contracts or adapt to the chang- 
ing market.0 

1 See, e.g., Athanason v. Hubbard, 218 
So.2d 475 (Fla. 2d D.C.A. 1969). 

211 U.S.C. §365. There are many simi- 
larities between receivership/conservatorship 
proceedings and bankruptcy proceedings. How- 
ever, it is the author’s intent within this 
article merely to reference general bank- 
ruptcy concepts for comparison purposes. 

311 U.S.C. §1101 et seq. 

411 U.S.C. §701 et seq. 

511 U.S.C. §365. 

612 U.S.C. §1821(e)(1). The word “execu- 
tory” is not used in the statute and, therefore, 
the receiver may have the ability to repudi- 
ate even “executed” contracts. See Gibson v. 
Resolution Trust Corp., 750 F.Supp. 1565 
(S.D. Fla. 1990). 

712 U.S.C. §1821(e)(1) and (2). 

8 Sutton v. Federal Deposit Ins. Corp., 750 
F.Supp. 481 (D. Utah 1990). 

912 U.S.C. §1821(e)(11). 

1012 U.S.C. §1821(d)(2)(D. 

11 12 U.S.C. §1821(d)(5)(C). 

12 12 U.S.C. §1821(d)(5), (6) and (7). 

13 12 U.S.C.§1821(e)(3). 

1412 U.S.C. §1821(e)(4). 

15 12 U.S.C. §1821(e)(5). 

16 12 U.S.C. §1821(e)(7). 

1712 U.S.C. §1823(e). 

18 See, e.g., Langley v. FDIC, 484 U.S. 86 
(1987), Madonna Corp. v. FDIC, 563 So.2d 
763 (Fla. 2d D.C.A. 1990), and Vernon v. 
Resolution Trust Corp., 907 F.2d 1101 (11th 
Cir. 1990). 

19 12 U.S.C. §1821(e)(12). 
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LABOR & EMPLOYMENT LAW 


Fetal Protection Policies: Sex Discrimination 
or Avoiding Substantial Risk of 
Injuries to Third Parties 


urrently pending before the 

U.S. Supreme Court is the 

case of United Automobile, 

Aerospace and Agricultural 
Implement Workers v. Johnson Con- 
trols, Inc., Docket No. 89-1215 (U.S., 
March 26, 1990). This appeal presents 
the Court with the question of whether 
Title VII of the Civil Rights Act of 
1964! allows an employer to adopt a 
gender-drawn fetal protection policy for 
its employees. Four federal circuit courts 
of appeals confronting the question have 
concluded that employers may adopt 
such policies under certain narrow cir- 
cumstances, but have differed on the 
question of which party bears the bur- 
den of proof in such cases.” 

This article will discuss the question 
presented to the Supreme Court in this 
appeal, the circumstances surrounding 
the fetal protection policy of Johnson 
Controls which is presently under at- 
tack, the parties’ arguments on appeal, 
and will also attempt to predict the 
outcome of the appeal with respect to 
which party must bear the burden of 
proof in fetal protection cases. 


UAW v. Johnson Controls 

Johnson Controls, Inc. is a major 
manufacturer of batteries.2 Occupa- 
tional exposure to lead, the primary 
material used in the battery manufac- 
turing process, entails a health risk to 
exposed workers, including a risk of 
harm to fetuses conceived by such work- 
ers.4 

In 1982, Johnson Controls announced 
a broad exclusion of women from all 
lead-exposed jobs associated with its 
manufacturing processes. That policy 
provided that women who are pregnant 
or who are capable of bearing children 
will not be placed into any jobs involv- 
ing exposure to lead or which could 
expose them to lead through the exer- 
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cise of job bidding, bumping, transfer, 
or promotion rights.5 The company’s 
policy essentially barred women capa- 
ble of bearing children from all 
manufacturing jobs in its battery plants 
and from some nonmanufacturing jobs 
as well. 

The challenge to Johnson Controls’ 
policy was filed by eight employees 
certified as representative of a class of 
similarly situated employees, and the 
union representing the employees, the 
UAW. Among the individual plaintiffs 
were one employee who previously had 
elected to have herself sterilized in 
order to avoid loss of a desirable em- 
ployment position; several other female 
employees, including one who was 50 
years old and divorced, who had previ- 
ously been transferred from lead- 
exposed jobs with a corresponding loss 
of compensation; and one male em- 


ployee who was denied a request for a 
leave of absence for the purpose of 
lowering his blood lead level because 
he intended to become a father.§ 

After the completion of all discovery, 
Johnson Controls moved for summary 
judgment. Granting the motion, the 
district court held: “Because of the 
fetus’ possibility of unknown existence 
to the mother and the severe risk of 
harm that may occur if exposed to lead, 
the fetal protection policy is not facially 
discriminatory. . . 2” The district court 
treated the policy as if the employer had 
adopted a neutral policy which only had 
a disparate impact upon women as a 
group, and applied an “expanded .. . 
business necessity defense” in its re- 
fusal to invalidate the policy.’ This 
modified business-necessity analysis, as 
in a bona fide occupational qualification 
analysis, placed on Johnson Controls 
the burden of demonstrating: 1) sub- 
stantial risks of fetal harm at the blood 
lead levels in issue; and 2) that trans- 
mission of said harm occurs through 
female but not male employees at those 
levels. This modified business-necessity 
analysis had been adopted by two other 
circuits including the U. S. Court of 
Appeals for the 11th Circuit.9 

On appeal, the U. S. Court of Appeals 
for the Seventh Circuit, sitting en banc, 
affirmed by a divided vote.!° The major- 
ity agreed with the district court’s basic 
impact/business-necessity approach, but 
went further, placing on the plaintiff, 
not on the employer, the burden of 
persuasion on the two key evidentiary 
issues that purportedly justified depar- 
ture from the ordinary facial discrimi- 
nation analysis—whether the danger 
to fetuses is substantial, and whether 
there is fetal danger only due to female 
exposure, or due to male exposure as 
well.!! Second, although the district 
court had expressly declined to reach 
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the issue, the court of appeals decided 
that “Johnson Controls’ fetal protection 
policy could be upheld under a Bona 
Fide Occupational Qualification de- 
fense.”!2 Where a business may present 
some danger to the health of the fetus 
carried by an employee, providing pro- 
tection for the fetus, said the court of 
appeals, is part of the “essence” of the 
business.!3 The four dissenters on the 
court of appeals filed two dissenting 
opinions. All dissenters were of the view 
that such cases must be analyzed as 
facial discrimination, to which the only 
pertinent defense is the BFOQ defense 
provided for under §703(e) of the act. 
Judge Easterbrook, joined by Judge 
Flaum, further maintained that the 
proffered justification—the moral im- 
perative of protecting fetal health from 
mistaken parental risk assessments— 
did not, as a matter of law, meet the 
statutory standard of equal treatment 
of employees “similar in their ability or 
inability to work,” and was not a legally 
cognizable BFOQ.!4 Judges Posner and 
Cudahy, in contrast, were of the view 
that the BFOQ defense may, in very 
narrow circumstances, be available for 
justifying fetal protection policies, but 
believed that it was inappropriate to 
grant summary judgment for Johnson 
Controls on the present record.!5 

The UAW filed a petition for writ of 
certiorari, which was granted on March 
26, 1990.16 On October 10, 1990, oral 
argument was held on the appeal. The 
decision of the U. S. Supreme Court is 
still pending and is expected at any 
time. 

As a result of the decision it reached 
in UAW v. Johnson Controls, Inc., 886 
F.2d 871, 889 (7th Cir. 1989), the 
Seventh Circuit joined the Fourth and 
1ith Circuits in concluding that the 
lawfulness of fetal protection policies 
should be analyzed under the modified 
business-necessity approach. During the 
pendency of the appeal before the U. S. 
Supreme Court, the court of appeals for 
the Sixth Circuit became the first court 
of appeals to reject the availability of a 
business-necessity defense for gender- 
drawn fetal protection policies. In Grant 
v. General Motors Corp., 908 F.2d 1303 
(6th Cir. 1990), the Sixth Circuit adopted 
the BFOQ defense. According to this 
court, if an employer can show that 
such a policy is reasonably necessary 
to the normal operation of its particular 
business or enterprise, it is lawful un- 
der Title VII.!? Grant adopts a definition 
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of the BFOQ standard based upon 
Judge Cudahy’s separate dissent in 
Johnson Controls.'® That standard de- 
rives from Weeks v. Southern Bell 
Telephone and Telegraph Co., 408 F.2d 
228 (5th Cir. 1969), in which the former 
Fifth Circuit held that: “The employer 
must demonstrate ‘a factual basis for 
believing that all or substantially all 
[excluded] women should be unable to 
perform safely [i.e., without inordinate 
risk to third parties, including fetuses] 
and efficiently the duties of the job 
involved? ”!9 


Legal Issues 
on Appeal 

Before the Supreme Court, the UAW 
challenges Johnson Controls’ policy that 
only infertile women are not barred 
from jobs involving actual or potential 
lead exposure.2? The UAW contends 
that such a policy on its face constitutes 
disparate treatment of women in viola- 
tion of §703(a) of Title VII. The UAW 
further argues that Johnson Controls 
did not meet its burden below to af- 
firmatively demonstrate that the policy 
is saved by the BFOQ defense stated 
in §703(e) of Title VII. Finally, the 
UAW argues that Title VII does not 
provide any defense other than the 
BFOQ defense for employer policies 
that constitute facial sexual discrimina- 
tion. 

In response, Johnson Controls argues 
that the UAW’s fundamental point— 
that Title VII categorically prohibits all 
fetal protection measures that distin- 
guish among employees on the basis of 
their sex—has been rejected by the 
Equal Employment Opportunity Com- 
mission and every court of appeals that 
has considered the issue.”! Johnson 
Controls further argues that such meas- 
ures in narrow instances can be 
“reasonably necessary to the normal 
operation” of an employer’s business 
and, thus, permissible under Title VII. 
It contends that a manufacturer’s nor- 
mal operation is not limited to efficiency 
goals and production-quality issues, but 
properly includes concern for the direct 
effects of its toxic hazards upon third- 
party health and safety. Johnson Con- 
trols further argues that this reading 
of Title VII is reinforced by the Su- 
preme Court’s BFOQ precedents 
involving safety issues; by the consis- 
tently-held views of the EEOC; and by 
the views of other federal agencies, 
including the Occupational and Health 


Safety Administration (OSHA), the En- 
vironmental Protection Agency, and the 
Centers for Disease Control, that gender- 
drawn health measures are occasion- 
ally necessary to protect fetal safety; 
by the legislative history of Title VII’s 
BFOQ provision; and, by an employer’s 
legal duty (which cannot be parentally 
waived) to avoid injuries to the unborn 
resulting directly from the hazards of 
its manufacturing operations. Johnson 
Controls also argues that neither the 
Pregnancy Discrimination Act nor the 
Occupational Safety and Health Act 
alters these conclusions. The former 
amended the definition of “sex” dis- 
crimination to include pregnancy-based 
and related classifications, but such 
classifications continued to be permissi- 
ble where “reasonably necessary to the 
normal operation” of the particular busi- 
ness in issue. Further, Johnson Controls 
argues that OSHA’s regulations set a 
floor, not a ceiling, for occupational 
health and safety. Finally, Johnson 
Controls argues that the three-part 
analysis followed by the Seventh Cir- 
cuit strikes the appropriate “balance of 
rights” embodied in Title VII, citing 
Price Waterhouse v. Hopkins, 109 S.Ct. 
1775 (1989) (plurality opinion), and 
fully comports with the Supreme Court’s 
precedents with respect to the BFOQ 
defense. It contends that the three- 
point analysis allows employers to adopt 
effective fetal protection measures while 
requiring that they do so with the least 
discriminatory impact possible. It con- 
cludes, although the BFOQ standard is 
appropriately an exacting one, employ- 
ers should be given some latitude in 
structuring industrial safety practices 
“which, if they err at all, should err on 
the side of preservation of life and 
limb.”22 


The Arguments on Appeal 

With the exception of the safety of the 
unborn, the most significant issue con- 
fronting the Supreme Court through 
this appeal is the proper allocation of 
the burden of proof in fetal protection 
cases and, arguably, in other health- 
and safety-related employer policy cases. 
By concluding that business necessity 
may justify such policies, three of the 
courts of appeals have placed upon 
plaintiffs the burden of demonstrating 
that such policies have significant ad- 


verse effects upon women. If such 


policies can only be justified as a BFOQ 
within the meaning of §703(e) of Title 
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VII as the Sixth Circuit concluded in 
Grant, then the employer has the bur- 
den of coming forward with an 
“affirmative justification” for the pol- 
icy.23 In §703(e), Congress provided 
that an employee’s sex can be taken 
into account in making employment 
decisions in “those certain instances 
where religion, sex or national origin 
is a Bona Fide Occupational Qualifica- 
tion reasonably necessary to the normal 
operation of that particular business or 
enterprise.”24 

In its brief as amici curiae supporting 
the UAW, the EEOC argues that 
Johnson Controls’ policy is facially dis- 
criminatory and may only be justified 
under the BFOQ defense. The EEOC 
argues that the court of appeals incor- 
rectly applied the business-necessity 
defense below and that the BFOQ de- 
fense is the appropriate standard for 
evaluating the policy with the burden 
resting on Johnson Controls to justify 
its policy as a valid BFOQ. In essence, 
the EEOC argues that the modified 
business-necessity defense adopted by 
the court below is only available in 
disparate impact cases, citing Wards 
Cove Packing Co. v. Atonio, 109 S.Ct. 
2115 (1989), for this conclusion. 

In another brief amici curiae filed in 
support of the UAW, the Equal Rights 
Advocates, the NOW Legal Defense and 
Education Fund, and the National 
Women’s Law Center argues that the 
Seventh Circuit erred in omitting any 
discussion of the legislative history of 
the Pregnancy Discrimination Act when 
it decided Johnson Controls. Those or- 
ganizations contend that the Pregnancy 
Discrimination Act makes clear that 
the act was intended to prohibit the 
policy of excluding all fertile women 
from employment based on their preg- 
nancy or potential pregnancy. They also 
argue that the Seventh Circuit erred 
in ruling that fetal health concerns can 
be taken into account in deciding 
whether the policy has established a 
§703(e) BFOQ defense to an alleged 
facial violation of Title VII. They claim 
that the second clause of the Pregnancy 
Discrimination Act applies equally to a 
§703(e) defense, and requires that the 
BFOQ decision be grounded solely in 
the job performance criterion of an 
employee’s “ability or inability to work.” 
They argue that under the Pregnancy 
Discrimination Act there can be no 
BFOQ defense based on fetal health 
concerns. Instead, they contend the sole 


criterion for establishing a BFOQ de- 
fense is the employee’s job performance 
abilities. 

Several organizations filed briefs in 
support of Johnson Controls in the 
appeal. The United States Catholic Con- 
ference argues that the prevention of 
substantial risks of harm to unborn 
children from exposure to lead is a 
relevant and legitimate concern in evalu- 
ating an employer’s BFOQ defense 
under Title VII. It contends that health 
and safety concerns, including potential 
harm to the unborn, fall within the 
meaning of the BFOQ provision of Title 
VII. It also argues that Congress did 
not intend to exclude fetal protection 
policies from the BFOQ defense by the 
passage of the Pregnancy Discrimina- 
tion Act. Likewise, the Chamber of 
Commerce and the National Safe 
Workplace Institute, filing separate 
briefs, argue that the Pregnancy Dis- 
crimination Act does not bar employer 
actions to protect employees and their 
offspring from exposure to toxins in the 
workplace. 


Analysis of the Arguments 

It frankly is quite difficult to see how 
the Supreme Court, given a fair, com- 
mon-sense reading of the law, can ignore 
the gender bias implicit in Johnson 
Controls’ fetal protection policy. It is 
likewise difficult to find where the 
legislative history of Title VII provides 
any justification for a “modified business- 
necessity” analysis. The distinction be- 
tween the modified business-necessity 
defense and the BFOQ defense seems 
to exalt form over substance. Under 
both, the burden of persuasion on the 
question of business necessity and on 
the question of bona fide occupational 
qualification is placed upon the em- 
ployer. 

Section 703(a)?> prohibits sex-based 
classifications in the terms and condi- 
tions of employment, in hiring and 
discharge decisions, and in other em- 
ployment decisions that adversely affect 
an employee’s status. Johnson Controls’ 
explicit policy of excluding “women with 
child bearing capacity” from lead- 
exposed jobs creates a facial classifica- 
tion based on gender. The policy is not 
a facially neutral policy that simply has 
a “disparate impact” on women. Rather, 
it explicitly uses sex as the basis for its 
classification and exclusion. It is thus 
an overt form of “disparate treatment” 
because it “treats some people less 
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favorably than others because of their 
sex... 

The EEOC argues that the policy is 
discriminatory because it requires only 
female employees to produce proof that 
they are not capable of reproducing. It 
further argues that by its use of “child 
bearing capacity” as the criterion for 
exclusion, Johnson Controls has explic- 
itly classified its workforce on the basis 
of potential for pregnancy, and under 
the Pregnancy Discrimination Act such 
classification must be regarded for Title 
VII purposes as explicit sex discrimina- 
tion. 

The EEOC further contends that the 
only statutory defense available to ex- 
plicit, facial discrimination under Title 
VII is the BFOQ defense set forth in 
§703(e)(1).27 On the other hand, it con- 
tends the business-necessity defense 
developed not as a defense to explicit 
facial discrimination, but rather as an 
element to be considered in the context 
of a disparate impact claim. “Though 
we have phrased the query differently 
in different cases, it is generally well 
established that at the justification 
stage of . . . a disparate impact case, 
the dispositive issue is whether a chal- 
lenged practice serves, in a significant 


way, the legitimate employment goals 
of the employer.”28 The EEOC argues 
that the business-necessity test has 
never been employed in cases of dispa- 
rate treatment. 

The court below concluded that the 
business-necessity defense was appro- 
priate because the policy was not 
instituted for the purpose of discrimi- 
nating against women. The EEOC 
argues on appeal that the absence of 
discriminatory motive does not convert 
a facially discriminatory policy into a 
neutral policy with a discriminatory 
effect. A possible benign motive does 
not prevent a conclusion that an explic- 
itly gender-based policy is sex 
discrimination. Noting that important 
consequences flow from the Seventh 
Circuit’s application of the business- 
necessity doctrine rather than the statu- 
tory BFOQ defense, the EEOC argues 
that fundamentally, the burden of per- 
suasion in the two standards is different. 


Conclusion 

The Supreme Court is confronted 
with a most difficult decision in UAW 
v. Johnson Controls. The Court must 
in the first instance determine whether 
the modified business-necessity defense 


You can't get closer to the issues than this. 
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has any application in disparate treat- 
ment cases. A plurality of the Court 
supported application of the modified 
business-necessity defense to disparate 
impact cases in its decision in Wards 
Cove Packaging Co. v. Atonio, 109 S.Ct. 
2115 (1989). Just how far a majority of 
the Court is willing to extend the 
doctrine, however, remains to be seen. 

Wards Cove constitutes an expansion 
of the Court’s plurality holding in Wat- 
son uv. Fort Worth Bank & Trust, 487 
U.S. 977 (1988) (plurality opinion), that 
in order to establish a prima facie case 
of disparate impact discrimination a 
plaintiff is “responsible for isolating and 
identifying the specific employment prac- 
tices that are allegedly responsible for 
any observed statistical disparities”29 
in the racial or sexual composition of 
an employer’s workforce. Placing such 
a burden on plaintiff in disparate im- 
pact cases is well-grounded. Any number 
of factors may account for the types of 
discrepancies ordinarily occurring in 
workforce composition statistics. Given 
that, requiring a plaintiff to specifically 
point to the particular employment prac- 
tice which he or she contends is unlawful 
seems only fair. However, requiring a 
plaintiff proceeding under a disparate 
treatment theory to bear the proof 
burden of demonstrating that the em- 
ployment practice in question is not 
necessary seems, at least to this author, 
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rial Hosp., 726 F.2d 1543 (11th Cir. 1984); 
and Wright v. Olin Corp., 697 F.2d 1172 (4th 
Cir. 1982). 

3 Johnson Controls has 17 plants in its 
battery division located throughout the 
United States. Fourteen of these plants 
manufacture batteries. United Automobile 
Aerospace and Agricultural Implement Work- 
ers v. Johnson Controls, Inc., 680 F. Supp. 
309, 310 (E.D. Wis. 1988). 
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in the battery for transmitting current. Id. 
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effects of lead exposure to the unborn and 
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SPOTLIGHT ON _ VOLUNTARY BARS 


OCBAS: Another Orange County Bar Success Story 


he 1900-member Orange 

County Bar Association, 

with headquarters in 

Orlando, always has been a 
frontrunner among local bar associa- 
tions. To add to the myriad services 
already provided to members, the bar 
association initiated the Orange County 
Bar Arbitration Service for resolving 
commercial disputes. The service began 
May 1, 1990, after nearly a year of 
study. 

“The program was formed by the 
Orange County Bar Association to pro- 
vide members of the Central Florida 
business community with an alterna- 
tive forum for resolving commercial 
disputes,” said Eloise Fox, executive 
director. 

The OCBAS is administered by the 
Orange County Bar Arbitration Com- 
mittee, which is composed of seven bar 
association members appointed by the 
president. Six of the members of the 
committee serve staggered two-year 
terms. The seventh member, who serves 
as chairman of the committee, is ap- 
pointed annually by the bar association 
president. 

“An advantage of using the bar’s 
arbitration service is that it provides a 
‘blue ribbon’ panel of local arbitrators 
whose abilities and expertise can be 
easily identified,” said Fox. “And the 
arbitrators are governed by a strict code 
of ethical conduct.” 

The seven-member Arbitration Com- 
mittee governs the 60-plus attorneys 
who serve on the panel of arbitrators. 
Several criteria, including 10 years’ 
legal experience, are factored into the 
process of becoming an arbitrator. Other 
guidelines include being a member in 
good standing of the Orange County 
Bar Association as well as The Florida 
Bar, receiving recommendations from 
judges and attorneys, and having a good 
reputation within the community. The 
actual selection process is conducted 
by the Arbitration Committee, with the 
advice of the Orange County Bar Ex- 
ecutive Council. The Arbitration 
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Committee also may select and main- 
tain a nonlawyer list of arbitrators who 
are educated and experienced in such 
areas as accounting, construction and 
securities. By agreement of the parties 
involved, a nonlawyer arbitrator may 
be selected to serve on a three-person 
panel with two lawyers. 

Parties in any existing dispute, 
whether in litigation or not, may initi- 
ate binding arbitration under the 
Orange County Bar Arbitration Service 
rules by jointly filing a written submis- 
sion to arbitrate. In addition, arbitration 
may be initiated by either party in a 
contract dispute if an arbitration provi- 
sion is contained within the contract. 
Potential clients should use the follow- 
ing arbitration clause when drafting 
contracts: “Any controversy, dispute or 
claim between the parties to this agree- 
ment arising from or related to the 
performance or interpretation of this 
agreement shall be submitted to bind- 
ing arbitration in accordance with the 
rules and regulations of the Orange 
County Bar Arbitration Service 
(OCBAS).” 

If potential clients designate an arbi- 
tration service other than the Orange 
County Bar Arbitration Service within 
a contract, the bar association’s service 
still may be used. The parties involved 
simply need to put a request in writing 
to have services rendered by the bar 
association’s arbitration service. 

The parties involved in disputes are 
given the opportunity to choose their 
own arbitrators. Immediately after a 
filing is made, each party receives a list 
of arbitrators. They have 10 days after 
the list is mailed to pick six prospective 
arbitrators and return those selections 
to the Orange County Bar Arbitration 
Service. In turn, the parties involved 
are to confer with each other on the six 
selections for arbitrators. 

Typically, one arbitrator is appointed 
to hear and decide a case. However, if 
all parties involved in a case agree, 
three arbitrators—including one nonlaw- 
yer—may be appointed. When there are 


three arbitrators, all decisions must be 
made by at least a majority of the 
panel, unless the concurrence of all is 
required by applicable law or by agree- 
ment between the parties involved. 
An administrative fee, based on a fee 
schedule determined by the Arbitration 
Committee and approved by the bar’s 
Executive Council, is paid at the time 
a case or counterclaim is filed. The fee 
for a one-person arbitration panel is 
$350, substantially lower than the fee 
assessed by most arbitration services. 
The fee for a three-person panel is $475, 
and counterclaims cost $350. If a claim 
is settled in advance of the final hearing 
or dismissed, a partial refund of the 
filing fee is made in accordance with a 
refund schedule drafted by the Arbitra- 
tion Committee and approved by the 
bar’s Executive Council. Also, arbitra- 
tion service participants may choose to 
cut costs by using the conference room 
in the Orange County Bar Center for 
arbitration hearings, at a rate of $50 for 
a half day and $100 for a full day. 
After nine months of operation, four 
cases have been handled by the arbitra- 
tion service. Many lawyers also have 
incorporated the bar association’s arbi- 
tration clause into their contracts. 
Members of the Orange County Bar 
Arbitration Committee are Gregory 
Presnell (chairman), Neal Blaher, Char- 
les Cacciabeve, Bud Eubanks, James 
Markel, Jon Wilson, and Keith Young. 
Karen Greene, under the direction of 
Executive Director Eloise Fox, is the 
arbitration administrator. For further 
information or copies of the rules of 
practice and procedure for the arbitra- 
tion service, write to Arbitration 
Administrator Karen Greene, Orange 
County Bar Arbitration Service, 880 
North Orange Avenue, Suite 101, 
Orlando 32801 or call (407) 422-8063. 
Other services offered by the bar 
association include: lawyer referral, em- 
ployee placement, citizen’s dispute 
settlement, family law mediation, and 
the Orange County Bar Association 
Travel Service. 
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FAMILY LAW 


Section 61.16 Awards — 
A Sword or a Shield? 


ection 61.16 of the Florida 
Statutes provides, inter alia, 
that the court may from 
time to time, after consider- 
ing the financial resources of both 
parties, order a party to pay a reason- 
able amount for attorneys’ fees, suit 
monies, and the cost to the other party 
of maintaining or defending any pro- 
ceeding under Ch. 61. The general 
purpose of an F.S. §61.16 award is to 
ensure that both parties will have an 
equal opportunity to employ competent 
counsel of equal ability, and will have 
an equal litigation budget to ensure an 
efficient preparation and presentation 
of the case.! Although F.S. §61.16 has 
been generally construed as a “financial 
parity” statute and was intended to be 
used by the legislature as a “shield” to 
prevent the impecunious or less- 
affluent spouse from being financially 
disadvantaged in the litigation by the 
affluent or more-affluent spouse con- 
trolling the purse strings, it was not 
intended by the legislature to be used 
as a “sword” to “extort” a settlement or 
to put the affluent spouse at a financial 
disadvantage in the litigation. 

The opportunity to seek and obtain 
an F.S. §61.16 award must, of course, 
be jealously guarded by the courts in 
order to afford the impecunious spouse 
constitutional due process and access 
to the courts.2 However, the courts 
should not be the unwitting accomplice 
of the attorney or litigant whose re- 
peated deliberate acts are inconsistent 
with equitable principles and the stan- 
dards of conduct expected and required 
of a member of the Bar and a litigant 
in a court of equity. 

The courts must impose equitable 
standards and principles on the conduct 
of the litigation by the parties and their 
attorneys in assessing responsibility for 
litigation, fees, and expenses. A spouse 


FS. $61.16 was not 
intended to be used 
as a sword to extort 
a settlement or put 
an affluent spouse at 
a financial 
disadvantage 


by A. Matthew Miller 


who seeks to disrupt the normal flow 
of economic justice in a case through 
misconduct of the litigation or by pursu- 
ing unrealistic or unreasonable goals 
should not benefit from an F.S. §61.16 
award to the financial detriment of the 
other spouse. 

F.S. §61.16 awards should only be 
made after considering the extent to 
which the conduct of each party and 
their respective attorneys furthers or 
frustrates the public policy of the state 
to promote the settlement of litigation 
and, where possible, to reduce the cost 
of litigation by encouraging cooperation 
between the parties and attorneys,’ and 
only after also considering to what 
extent the conduct or expectations of 
either party generated unnecessary, re- 
calcitrant, vexatious, or fruitless 
litigation.4 

In Katz v. Katz, 505 So.2d 25 (Fla. 4th 
DCA 1987), the court stated that: 


It is the responsibility of the marital bar and 
the bench at trial and appellate levels to be 
mindful of unnecessary expense in the litiga- 
tion of contested dissolution matters, as any 
other. This type of case must be tried and 
reviewed quickly, without needless and 
wasted motion. Without responsible direc- 
tion, not only will the parties—who are 
represented—have their assets dissipated 
without good cause, but also their innocent, 
unrepresented children will see their oppor- 
tunity for higher education vanish in a 
nightmarish plethora of motions, transcripts 
and time sheets. 


We urge the Family Law Section of The 
Florida Bar and the Florida Chapter of the 
American Academy of Matrimonial Lawyers 
to consider our concerns. Equally important, 
we remind ourselves and all trial judges in 
our district that we are in a position to act 
upon what a senior member of the Broward 
County Bar has noted on his door for over 
60 years; namely, that it is not how many 
hours one puts in, but what one puts into 
the hours. 


Rule 4-1.5 of the Florida Rules of 
Professional Conduct sets forth the cri- 
teria for determining reasonable fees 
for legal services. Rule 4-1.5(C) specifi- 
cally provides that the time devoted to 
the representation and the customary 
rate of fee need not be the sole or 
controlling factors. 

After all is said and done, time and 
rate factors in consideration of reason- 
able fees should not supersede the 
concept of overall value. When one 
spouse is directed by the court to pay 
the other spouse’s fees and litigation 
expenses, or a portion of them, pursu- 
ant to F.S. §61.16, the amount of the 
award should be limited to the reason- 
able value of services irrespective of 
time and rate considerations and only 
after consideration of the “special cir- 
cumstances” referred to in Mettler v. 
Mettler, 569 So.2d 496 (Fla. 4th DCA 
1990). F.S. §61.16 awards should never 
exceed a reasonable amount viewed in 
the context of the issues and the amount 
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involved in the litigation, how the re- 
cipient’s expectations reasonably relate 
to the prospects for recovery or success, 
and an analysis of how unresolved 
anger or improper motives have unnec- 
essarily expanded the scope and expense 
of the litigation. 

The impecunious or less-affluent 
spouse who engenders substantial and 
unnecessary litigation fees and expenses 
motivated by or in pursuit of unreason- 
able and unrealistic goals and 
expectations, should not be rewarded 
by the court, and likewise, the innocent 
affluent or more-affluent spouse should 
not be punished. The generation of 
unnecessary and substantial litigation 
fees and expenses by one party, of 
necessity, usually requires the other 
party to respond in defense thereof, 
thereby engendering further litigation 
fees and expenses. 

When a spouse’s conduct of the litiga- 
tion unnecessarily engenders recalci- 
trant or vexatious litigation and serves 
to frustrate the public policy of the state 
to promote settlement of litigation and, 
when possible, to reduce the cost of 
litigation by encouraging cooperation 
between the parties and attorneys, the 
offending spouse should not be rewarded 
by an F.S. §61.16 award and further 
should, in fact, be required to pay that 
portion of the other spouse’s fees engen- 
dered thereby. No spouse should be 
permitted by the court to believe that 
he or she is immune to or insulated 
from any financial responsibility for 
attorneys’ fees, suit monies, and costs. 

People engaged in marital and family 
law disputes are often locked into a 
psychological state of war which, by 
definition, is irrational. It is, therefore, 
incumbent upon, and the responsibility 
of, attorneys to be calm, objective, pro- 
fessional, and cooperative with one 
another at all times. Attorneys should 
be “counselors and healers,” not just 
advocates.® Attorneys must exercise com- 
passionate restraint to control the 
emotions and reasonableness of the 
client and the conduct of the litigation. 
They must not get involved in the filing 
of bizarre motions and pleadings or get 
caught in the client’s anger and quest 
for vengeance. Attorneys must act rea- 
sonably and with common sense at all 
times, and must be held accountable for 
inflating or furthering the client’s in- 
flated or unreasonable expectations for 
recovery. 

Attorneys’ fees, suit monies, and costs 
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People engaged in 
marital and family 
law disputes are 
often locked into a 
psychological state 
of war which, by 
definition, is 
irrational 


to be saved are the main incentive to 
settle for most people. What incentive 
does the impecunious spouse have if he 
or she does not believe, or has been 
advised by his or her attorney, that the 
impecunious spouse will never have to 
pay? The litigant, who has nothing to 
lose, loses nothing! Reason and logic 
must prevail and be rewarded. “Rambo” 
litigators must be discouraged and must 
not be rewarded. 

As long as the courts give their silent 
consent, or tolerate or indulge the cost 
of unnecessary litigation engendered 
by anger, greed, or unreasonable or 
inflated expectations, by allocating the 
responsibility for the cost to the affluent 
spouse on principles of financial parity, 
irrespective of special circumstances, 
the innocent spouse in a financially 
superior position will be inequitably 
punished, and the guilty spouse will be 
inequitably rewarded. Attorneys will 
never counsel their clients to be reason- 
able or to reasonably limit the cost of 
litigation if they are financially re- 
warded by the court for unreasonable 
conduct at the expense of the innocent 
but more-affluent spouse. Parties’ fi- 
nancial status should not insulate them 
from the consequences of their conduct 
within the judicial system. Additional 
work made necessary by an unreason- 
able litigant pursuing unreasonable or 
unrealistic goals should not afford a 
basis for the offending party to obtain 
an F.S. §61.16 award.® 

A spouse’s anger or greed injures his 
or her cause and clouds judgment and 
reason. The needless creation of issues 
to litigate, engendering enormous and 
unnecessary expense on both sides, has 
become commonplace. This use of the 
judicial system should not be condoned 


or further tolerated. The courts need to 
examine motives and the reasonable- 
ness of litigants’ expectations and goals 
in the litigation in assessing responsi- 
bility for the payment of attorneys’ fees 
and litigation expenses. A litigant 
should not gain leverage in the litiga- 
tion through “legal blackmail” by en- 
gendering enormous, unnecessary fees 
and expenses either to financially “bury” 
the other spouse or to “starve” the other 
spouse into submission. 

With a few noted exceptions,’ the 
courts have not addressed, or suffi- 
ciently addressed, the problem. Pro- 
tracted marital and family law liti- 
gation will continue until the day when 
the courts examine with closer scrutiny 
the motives and objectives of the litiga- 
tion, carefully considering the reason- 
ableness of the expectations and the 
probability of success, in assessing fi- 
nancial responsibility. 

The purpose of an F.S. §61.16 award 
is to shield the impecunious spouse 
from the injustice and inequity result- 
ing from being financially disadvan- 
taged in the preparation and presenta- 
tion of the case. It is not to place a 
sword in the hand of the impécunious 
or less-affluent spouse to gain financial 
leverage or advantage over the affluent 
or more-affluent spouse in the prepara- 
tion and presentation of the case. A 
court should not be utilized by an 
attorney or a litigant as an instrument 
of revenge. 

In a free society, competent individu- 
als have the right to make decisions 
that are foolish or wrong as an exercise 
of and pursuant to their rights of self- 
determination. However, manufactur- 
ing and building up cases, creating false 
issues, and overlitigating cases to gen- 
erate outrageous fees and expenses 
should not continue to be a time- 
honored tradition. 

Members of the Bar, before filing any 
pleading or motion, or engendering any 
action or conduct as an advocate, should 
be as objective as the advocate’s posi- 
tion will permit, should carefully analyze 
the law as it applies to that case, and 
only in those instances in which such 
analysis leads to an honest conviction 
that it is proper to proceed on a given 
course, should the journey begin or 
continue. The courts should make every 
effort to ascertain whether claims and 
defenses are presented honestly and in 
good faith. Justice should not be ma- 
nipulated by unresolved anger or the 
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quest for vengeance, and leverage or 
advantage in the litigation should not 
be gained by fraud, deceit, misrepresen- 
tation, or inequitable or bad faith con- 
duct by either a party or an attorney. 

The award of attorneys’ fees and costs 
in marital and family law proceedings 
at the appellate level should likewise 
not be based solely upon principles of 
financial parity or relative financial 
ability. The standard in marital and 
family law appeals should be more the 
“prevailing party standard” prevalent 
in other appeals, than a financial parity 
standard. The impecunious spouse 
should not automatically be awarded 
attorneys’ fees on appeal simply be- 
cause the affluent spouse is in a 
financially superior position. To do so 
would encourage any impecunious 
spouse to take an appeal regardless of 
how frivolous or specious it may be, 
knowing full well that it is not the 
impecunious spouse who shall bear the 
expense, but rather, the affluent spouse. 

Consideration must be given to the 
relationship the fees bear to the merits 
and the reasonable expectations or pros- 
pects for success in the appellate court. 
An award of attorneys’ fees on appeal 
should not be utilized to “punish” the 
affluent spouse, who has been success- 
ful, or to provide the impecunious 
spouse, who has been unsuccessful, 
with a “free ticket” to appellate review 
regardless of the merits or the prospects 
for success. Neither spouse should be 
awarded attorneys’ fees on appeal for 
prosecution of a baseless or meritless 
appeal, or one for which the prospects 
for success are highly speculative. Serv- 
ices that are unreasonable or unneces- 
sary under the circumstances should 
not be the financial responsibility of the 
opposing party. 

In considering and reviewing the pro- 
priety and the merits of an appeal, both 
the attorney and the unsuccessful 
spouse should be required to consider 
the financial impact of the appeal. If 
the impecunious spouse is the unsuc- 
cessful spouse and is automatically 
awarded attorneys’ fees on appeal, that 
spouse will never properly consider the 
merits or the cost of a proceeding in the 
appellate court. 

An automatic award to the impecuni- 
ous spouse of attorneys’ fees obviates 
the necessity for determining whether 
an appeal should be filed. Unless the 
impecunious spouse is required to be 
financially responsible for his or her 


decision to appeal, based upon consid- 
eration of the merits and the reasonable 
prospects for success, the impecunious 
spouse would have no reason not to file 
an appeal regardless of the merits or 
the prospects for success. 

It is appropriate that the merits or 
prospects for success on appeal be a 
factor in determining whether to award 
attorneys’ fees on appeal. The decision 
of whether to appeal must have at least 
potential economic consequences to the 
appellant for attorneys’ fees and costs. 
Such a rule would, no doubt, increase 
the parties’ satisfaction with the trial 
court and decrease the number of costly 
appeals which are sometimes taken 
more from greed and/or vindictiveness 
than from merit. The potential cost to 
the impecunious spouse of taking an 
appeal as a factor, maintains the integ- 
rity of that decision-making process. 
The award of attorneys’ fees on appeal 
should not merely be a matter of which 
spouse is in a superior financial posi- 
tion. 

The legal system and the legal profes- 
sion are, in general, in a period of great 
transition and reform. In this age of 
specialization and alternate dispute reso- 


lution, the bench, the Bar, and the law 
schools of Florida have endorsed a 
major recommitment to attorney profes- 
sionalism. The Supreme Court and The 
Florida Bar have established a commis- 
sion to implement the Supreme Court 
Gender Bias Commission report to eradi- 
cate gender bias in our courts. The 
Florida Supreme Court recently held 
that attorneys have an obligation, when 
admitted to The Florida Bar to provide 
legal services for the poor when ap- 
pointed by a court, and that pro bono 
is a part of an attorney’s public respon- 
sibility as an officer of the court.8 An 
attorney is a representative of clients, 
an officer of the legal system, and a 
public citizen having special responsi- 
bility for the quality of justice.9 

The administration of marital and 
family law in the judicial system is also 
in a period of transition and reform. 
Marital and family law cases today 
constitute a majority of the civil cases 
filed in our trial and appellate courts, 
and there have been major advances in 
the establishment and enforcement of 
child support, the establishment and 
implementation of guardians ad litem, 
and in the enactment and implementa- 
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tion of laws and procedures for the 
protection of children. The Commission 
on the Implementation of the Family 
Court has recommended that the Flor- 
ida Supreme Court institute a statewide 
family division of the circuit court by 
January 1, 1992. Yet there are those 
in the judicial system and the Bar at 
large of goodwill, whose voices are yet 
unheard, whose course is yet unclear, 
and whose contribution to needed re- 
form is yet unseen. 

History will have to record that the 
greatest injustice in this period of tran- 
sition and reform in the administration 
of marital and family law in the judicial 
system was not the ruthless and un- 
ethical conduct of the “Rambo” litigator, 
but rather, the appalling silence and 
indifference of attorneys and judges of 
sound moral fiber and utmost integrity. 
The apathy of those in powerful and 
influential positions must end. Some- 
thing has to be done to correct the 
injustice of excessive litigation fees and 
expenses.!° The courts must not con- 
tinue to be part of the problem, but 
rather, the courts must be part of the 
solution. 0 


1 See Lynn v. Lynn, 464 So.2d 614 (Fla. 
4th D.C.A. 1985); Keister v. Keister, 458 
So.2d 32 (Fla. 4th D.C.A. 1985); Peak v. 
Peak, 411 So.2d 325 (Fla. 5th D.C.A. 1982); 
Patterson v. Patterson, 399 So.2d 73 (Fla. 
5th D.C.A. 1981); March v. March, 395 So.2d 
200 (Fla. 3d D.C.A. 1981); Canakaris v. 
Canakaris, 382 So.2d 1197 (Fla. 1980); Price 
v. Price, 382 So.2d 433 (Fla. 1st D.C.A. 
1980); and Diaco v. Diaco, 363 So.2d 183 
(Fla. 2d D.C.A. 1978). 

2 See Miller, A Matter of Access to the 
Courts, Fam. L. Commentator, December 
1985. 

3 See Mettler v. Mettler, 569 So.2d 496 
(Fla. 4th D.C.A. 1990). 

4 See id.; Steinfeld v. Steinfeld, 565 So.2d 
366 (Fla. 4th D.C.A. 1990); Landers v. 
Landers, 550 So.2d 554 (Fla. 5th D.C.A. 
1989); Thornton v. Byrnes, 537 So.2d 1088 
(Fla. 3d D.C.A. 1989); Elenewski v. Ele- 
newski, 528 So.2d 1354 (Fla. 3d D.C.A. 
1988); Meloan v. Cloverdale, 525 So.2d 935 
(Fla. 3d D.C.A. 1988); Henning v. Henning, 
507 So.2d 164 (Fla. 3d D.C.A. 1987); Wise- 
blatt v. Wiseblatt, 452 So.2d 575 (Fla. 3d 
D.C.A. 1984); Broudy v. Broudy, 423 So.2d 
504 (Fla. 3d D.C.A. 1982); Creel v. Creel, 423 
So.2d 419 (Fla. 3d D.C.A. 1982); Patterson, 
399 So.2d 73 (Fla. 5th D.C.A. 1981); Johnson 
v. Johnson, 396 So.2d 192 (Fla. 4th D.C.A. 
1980); Jaffe v. Jaffe, 394 So.2d 443 (Fla. 3d 
D.C.A. 1980); Lewis v. Lewis, 383 So.2d 1143 
(Fla. 4th D.C.A. 1980); and Lee v. Lee, 262 
So.2d 6 (Fla. 4th D.C.A. 1972). 
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5 Time charged or expended by the attor- 
ney for “handholding” or “nursing” the client 
may not be chargeable to the opposing party, 
see Guthrie v. Guthrie, 357 So.2d 246 (Fla. 
4th D.C.A. 1978), in which the Fourth DCA 
held that “work done that is not reasonably 
necessary but performed to indulge the ec- 
centricities of the client should more properly 
be charged to the client rather than the 
opposing party. However, constructive and 
compassionate “handholding” or “nursing” 
can help control the scope and conduct of the 
litigation thereby saving attorneys’ fees and 
litigation expenses. Diffusing the anger or 
greed of a client in the early stages of the 
representation is usually positive and pro- 
ductive. The courts should indulge the parties 
by permitting a “cooling-off time” and should 
be sensitive to the fact that marital and 
family law litigation is usually more emo- 
tionally charged than other cases. Mediation 
can also be effectively utilized to accomplish 
or assist in accomplishing these objectives. 

6 See Mettler, 569 So.2d 496 (Fla. 4th 
D.C.A. 1990). 

7 See n. 4. 

8 Amendments to Rutes REGULATING THE 
Fiorwwa Bar and RUuLes or JupDICIAL ADMINIS- 
TRATION, __So.2d___, 15 F.L.W. S651 (Fla. 
1990). 

9 RuLes REGULATING THE FLoripa Bar, Ch. 
4, Rules of Professional Conduct, Preamble: 
A Lawyer’s Responsibilities. 

10 The purpose of The Florida Bar is to 
inculcate in its members the principles of 
duty and service to the public, to improve 
the administration of justice, and to advance 
the science of jurisprudence. See Rues Recu- 
LATING THE FLoripa Bar, Ch. 1, Purpose. 


A. Matthew Miller, Hollywood, is a 
fellow in the American Academy of 
Matrimonial Lawyers and is Florida 
Bar board certified in marital and 
family law. Mr. Miller is a frequent 
author and lecturer on subjects deal- 
ing with marital and family law, and 
is co-editor of the Journal’s Family 
Law Section column. 
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TRIAL LAWYERS FORUM 


Punitive Damages in 
Products Liability Cases 


unitive damages are dam- 

ages in excess of compensa- 

tion and are authorized 

when the wrong done par- 
takes of a criminal character, even 
though not punishable as such, or con- 
sists of aggravated misconduct or a 
lawless act resulting in injury to the 
plaintiff. General Finance v. Sexton, 
155 So.2d 159 (Fla. lst DCA 1963). 
Punitive damages are applied against 
a defendant only when egregious wrong- 
doing, although perhaps not criminal, 
nonetheless constitutes a “public wrong.” 
Chrysler Corp. v. Wolmer, 499 So.2d 
825 (Fla. 1983). Under Florida law, 
punitive damages are punitory and 
deterrent, and are assessed against the 
offender to punish him and to act as 
an example and warning to the commu- 
nity. Northwestern Nat. Casualty Co. 
v. McNulty, 307 F.2d 432 (5th Cir. 
1970). “Punitive damages” apply to 
wrongdoing not covered by criminal 
law, when the private injury partakes 
of a public wrong. Arab Termite uv. 
Jenkins, 409 So.2d 1039, on remand, 
422 So.2d 922 (Fla. 1982). The concept 
of “public wrong” is very important in 
all punitive damages cases and espe- 
cially in products liability cases. 


Are Punitive Damages 
Dead in Florida? 

In the case of Mills v. Cone Brothers 
Contracting Co., 265 So.2d 739 (Fla. 2d 
DCA 1972), the Second District Court 
of Appeal held that the degree of negli- 
gence required to support an award of 
punitive damages was the same as that 
which would support a conviction of 
manslaughter under “culpable negli- 
gence” statutes. It reasoned that in an 


action for injuries sustained by a driver: 


at night when she ran into a dark 
green, heavy, road-paving machine, 
which the defendant’s employee had 


Punitive damages 
are applicable in 
any products 
liability case when 
the defendant’s 
actions are 
outrageous and no 
good-faith action 
is taken 


by Avery B. Goodman 


left for the night in a lane where 
parking was prohibited without setting 
out any signaling or other warning 
devices to indicate the presence of the 
machine, was a question of fact that 
must be presented to the jury. The court 
felt that it was the jury, and not the 
judge, who must decide what is “culpa- 
ble” and what is “simple” negligence. 
If punitive damages are only awarded 
in cases of “culpable negligence,” then 
what exactly is “culpable negligence”? 
“Culpable negligence” means action of 
such a gross and flagrant character 
that it evidences a reckless disregard 
for human life or safety equivalent to 
an intentional violation of the rights of 
others. Dominique v. State, 435 So.2d 
974 (Fla. 3d DCA 1983). In the early 
case of Hampton v. State, 39 So. 421 
(Fla. 1905), a physician was con- 
victed of manslaughter because he had 
claimed the knowledge and means to 


heal, and yet was grossly ignorant of 
the accepted and established remedies 
and methods for the treatment of dis- 
ease, resulting in the death of one of his 
patients. 

In the case of Jeep Corporation v. 
Walker, 528 So.2d 1203 (Fla. 4th DCA 
1988), the appeals court stated that 
“the Florida Supreme Court has all but 
eliminated punitive damages in prod- 
ucts liability cases.” It held that the 
question of punitive damages should 
not have been given to the jury, and 
certified its decision to the Florida 
Supreme Court. 

In the Jeep case, the plaintiff had 
been rendered a quadriplegic when a 
CJ-5 utility vehicle rolled over. Jeep 
was accused of continuing, without warn- 
ing, to market a vehicle with a 
dangerous propensity to roll over after 
it well knew of this most dangerous 
infirmity. Id. at 1205. Because the 
plaintiff did not argue that Jeep was 
deliberately attempting to maim or kill 
Elizabeth Walker, the court held that 
there was no basis for punitive dam- 
ages. 

The Fourth District was clearly 
wrong. The court cited a number of 
decisions in support of its opinion. One 
of these, Fisher v. Shenandoah General 
Construction Co., 498 So.2d 882 (Fla. 
1986), did not even address the issue 
of punitive damages. Rather, it ad- 
dressed the issue of whether a suit 
against the employer, for intentional 
injury to an employee, was barred by 
the Workers’ Compensation Act. “Cul- 
pable negligence,’ not “intentional 
infliction of injury,” is the standard to 
be used in determining whether puni- 
tive damages may be awarded. The act 
of manslaughter is “culpable,” but it 
may not be intentional to a particular 
person. Manslaughter is willful and 
wanton, because the act is considered 
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“intentional” to the public at large, not 
to any particular person. A person who 
commits manslaughter may not intend 
to cause his eventual victim to die. His 
liability for criminal punishment is not 
born out of an intent to injure a particu- 
lar person (that would be murder). It 
is born out of the extreme nature of his 
recklessness. It arises out of his knowl- 
edge, or presumed knowledge, that such 
conduct, within reasonable certainty, 
will cause the death of another, and his 
indifference to that fact. 

As illustrated by the Jeep case, puni- 
tive damages awards have come under 
heavy attack in recent years. In the 
Tort Reform Act of 1986, heavy lobby- 
ing of the legislature resulted in the 
new Florida Statutes sections 768.72 
and 768.73. F.S. §768.72 prohibits a 
plaintiff from bringing a claim for puni- 
tive damages unless he first “proffers” 
evidence sufficient to support the claim, 
or has evidence in the file sufficient to 
support the claim. F.S. §768.73(1)(a) 
limits the amount of punitive damages 
to a maximum of three times the amount 
of compensatory damages, unless the 
claimant, under §768.73(1)(b) can show 
by “clear and convincing evidence” that 
the larger award is justified under the 
circumstances. Furthermore, §768.73(2) 
provides that 60 percent of any punitive 
award be paid to the state, leaving only 
40 percent to the claimant. In addition, 
the claimant’s attorney has a right to 
attorneys’ fees only on the 40 percent 
payable to the claimant, and earns no 
fee on the 60 percent payable to the 
state. 

Many commentators and judges, in 
light of the recently enacted statutes 
and recent decisions, have stated that 
“punitive damages are dead in the State 
of Florida.” One case that “spooks” 
many judges is that of Mobil Oil v. 
Patrick, 442 So.2d 242 (Fla. 4th DCA 
1983). In that case, the court found 
that, even though the jury could con- 
clude that the operator of a gasoline 
truck loading facility knew of the dan- 
ger of gasoline spills and was negligent 
in remedying the situation and failing 
to warn the plaintiff of the dangers, the 
plaintiff was not entitled to recover 
punitive damages when doused with 
gasoline because the operator’s failure 
to anticipate the risk of such an injury 
could not be properly characterized as 
willful or wanton. 

Mobil Oil illustrates a general rule. 
Although Mobil and its employees had 


knowledge of a leak in some new mecha- 
nisms for feeding gas to its pumps and 
was advised to take the pumps out of 
service, Mobil decided to adjust the 
valves. Mobil relied, and in the court’s 
opinion, did so reasonably, on its own 
overflow valves to prevent any possible 
gas spills. For two weeks prior to the 
accident, Mobil employees looked for, 
but could not find any spills. The load- 
ing facility was specially designed by 
Mobil to minimize the risk of fires. 
Tankers were grounded. Eventually, 
the valve disfunction was fixed, after 
the accident, by continued adjustments— 
the same type of repair attempted by 
Mobil before the accident. Based upon 
these facts, the court determined that, 
although negligent, Mobil had not been 
willful and wanton in its actions. It is 
clear from the language of the opinion, 
that the court felt that Mobil had made 
an honest effort to minimize injury. 

A good faith attempt to ensure safety 
insulates a defendant from punitive 
damages, even when conduct is grossly 
negligent. Gross negligence alone is not 
sufficient to support a punitive award. 
The conduct must be both grossly negli- 
gent and “willful and wanton” in order 
to support punitive damages. This is 
because the plaintiff must show that 
the defendant acted with “conscious 
indifference” to the injurious effects of 
his actions. 

In Como Oil Co., Inc. v. O'Loughlin, 
466 So.2d 1061 (Fla. 1985), another 
plaintiff suffered serious injury from a 
fuel fire at a gasoline facility. The 
Supreme Court held that evidence of 
the gross negligence of the driver of a 
tank truck was not sufficient to support 
an award of punitive damages, since it 
did not reach the willful and wanton 
level. The defendant had run a shoddy 
operation, and allowed dirt, grime, and 
leaks to exist. The driver of the com- 
pany truck had watched the flow meter 
on his truck rather than the actual 
filling operation, and the plaintiff had 
been injured as a result. The facts 
showed that the conduct, while grossly 
negligent, was not willful and wanton 
because there was no intent or knowl- 
edge, either actual or implied, that the 
defendant was aware that its actions 
were likely to cause serious injury or 
death to another person. What did exist 
was a series of grossly negligent acts, 
no accumulation of which can be said 
to result in a finding of willful and 
wanton misconduct. 
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Thus, when a company acts with 
gross negligence, but when its actions 
are surrounded by a good-faith effort 
to ensure safety, no punitive damages 
may be recovered because the element 
of “conscious indifference” is negated. 


Manufacturer’s Knowledge is 
Sufficient for a Punitive Award 

Punishment and deterrence, the ba- 
sis for punitive damages in Florida, are 
no less appropriate with respect to a 
product’s manufacturer who knowingly 
ignores safety deficiencies in its prod- 
ucts that may endanger human life, 
and, therefore, Florida law permits an 
award of punitive damages against a 
manufacturer who is found to be willful, 
wanton, and recklessly indifferent to 
the safety of others. Dorsey v. Honda 
Motor Co., 655 F.2d 650, modified and 
reh’g den., 670 F.2d 21, reh’g den. 673 
F.2d 911, cert. den., 459 U.S. 880, to 
appeal after remand, 730 F.2d 675 
(11th Cir. 1981). 

The court stated in Chrysler, that, 
when a product’s manufacturer acts 
with knowledge that its actions are 
likely to cause death or serious injury, 
a basis for punitive damages exists. 
Thus, knowledge of the likelihood of 
serious injury, in the absence of a 
good-faith effort to ensure safety justi- 
fies an award of punitive damages. In 
American Motors Corp. v. Ellis, 403 
So.2d 459 (Fla. 5th DCA 1981), the 
court held that evidence supporting a 
reasonable inference that a manufac- 
turer had knowledge that a fuel tank 
was defective and dangerous but chose 
not to seek safer alternative designs 
was an issue for the jury to decide on 
an award of punitive damages. The 
Ellis court cited a Wisconsin case, 
Wangen v. Ford Motor Co., 97 Wis.2d 
260, 294 N.W.2d 437 (1980), in which 
the Supreme Court of Wisconsin found 
that when a plaintiff is able to prove a 
manufacturer knew its product was 
defectively designed and that injuries 
and deaths had resulted from the de- 
sign defect, but continued to market the 
product in reckless disregard for the 
public safety, punitive damages were 
proper and could be awarded. Judge 
Cowart, writing in a dissenting opinion, 
felt that the “good faith effort” exception 
should have applied. However, this was 
incorrect reasoning. Unlike Mobil Oil, 
American Motors knew that its design 
was accident-prone and had made an 
outrageous business decision, calculat- 


ing the number of deaths versus claims, 
versus the salability of the vehicle and 
the net profits obtained after balancing 
these factors. The Florida Supreme 
Court clarified the knowledge require- 
ment in the case of American Cyanamid 
v. Roy, 498 So.2d 859 (Fla. 1986). The 
American Cyanamid court held that a 
legal basis for punitive damages is 
established in Florida when the manu- 
facturer has knowledge that its product 
is inherently dangerous and that its 
continued use is likely to cause death 
or injury but, nonetheless, continues to 
market the product without making 
feasible modifications to eliminate the 
danger, or making adequate disclosure 
and warning of such danger. 

Punitive damages may be imposed 
in products liability actions when the 
defendants’ actions or inactions amount 
to willfulness, wantonness, malicious- 
ness, recklessness, oppression, or 
outrageous conduct. More specifically, 
punitive damages are allowed when the 
defendant had knowledge of the defect 
or dangerous condition and chose not 
to remedy the condition. Toyota Motor 
Co., LTD v. Moll, 438 So.2d 192 (Fla. 


4th DCA 1981). A negligence cause of 
action need not be plead or proved, and 
punitive damages are available in any 
strict liability action where the conduct 
is sufficiently egregious. Piper Aircraft 
Co. v. Coulter, 426 So.2d 1108 (Fla. 4th 
DCA 1983). 


Punitive Damages for Breach 
of a Statute, Code or Standard 

Many products liability cases involve 
design standards that have been 
breached by the manufacturer. Some 
standards are self-imposed voluntary 
industry standards, and others are man- 
dated by law in the form of the 
Consumer Products Safety Commission 
standards, the National Highway Trans- 
portation Commission standards, the 
Food and Drug Administration stan- 
dards, and any number of other 
standards imposed by federal and state 
administrative bodies. It is well- 
established under Florida law that a 
statutory breach can, in many cases, 
give rise to punitive damages. Story v. 
J.M. Fields, 343 So.2d 675 (Fla. 1st 
DCA 1977). 

The Florida Supreme Court ruled, in 
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Tampa Drug v. Wait, 103 So.2d 603 
(Fla. 1958), that evidence of industry 
standards was admissible into evidence. 
In American Cyanamid, compliance or 
noncompliance with industry guidelines 
was held to bear directly upon whether 
or not a corporation’s negligent behav- 
ior constituted such an extreme 
departure from accepted standards as 
to justify imposition of punitive dam- 
ages. In the latter case, the court found 
that those standards could be used, not 
only to prove wrongdoing, but also to 
insulate the company from imposition 
of punitive damages liability. The court 
found that American Cyanamid was 
prohibited, by federal law, from using 
the word “danger” or the skull-and- 
crossbones poison symbol because the 
substance, acrylamide, was only estab- 
lished as “toxic” and not “highly toxic.” 

Compliance with regulatory standards 
does not insulate a manufacturer from 
an award of punitive damages under 
Florida law. Dorsey v. Honda Motor 
Co., LTD. The court noted that 15 
U.S.C. §1397 specifically provides that 
compliance with federal regulations 
“does not exempt any person from any 
liability under common law.” Mere com- 
pliance with such standards does not 
mean that the conduct was not willful, 
reckless, or outrageous. Id. See also 
Silkwood v. Kerr-McGee Corp., 485 
F.Supp. 566 (W.D.Okl. 1979). 

Certain federal laws such as the 
Consumer Products Safety Act, provide 


Get answers 
to questions on substantive law or procedure from 


SCOPE 
(Seek Counsel of Professional Experience) 
panel volunteers, or answers to general 
questions on law practice from 
Silent Partner volunteers. 


Free 
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specific remedies for violation of legal 
requirements. In the case of a consumer 
product, the defendant may be hit with 
attorneys’ fees and an expanded defini- 
tion of “costs of litigation,’ which 
includes the costs of investigation. The 
courts have uniformly held, with a few 
minor deviations, that the federal stat- 
ute, itself, does not create an additional 
cause of action for punitive damages 
when one does not exist under state 
law. The terms of the act have been 
strictly construed. Thus, in New York, 
when the wrongful death act does not 
provide for punitive damages, several 
cases have held that no claim for puni- 
tive damages may be brought on a 
federal basis. See generally Wahba uv. 
H & N Prescription Center, 539 F. Supp. 
352 (E.D. N.Y. 1982); Young v. Robert- 
shaw Controls, 560 F. Supp. 288 (N.D. 
N.Y. 1983). However, in the same cases, 
the courts have clearly indicated that 
punitive damages are recoverable for 
the same breach of federal law if the 
standards of state law so allow. 


Conclusion 

Punitive damages are alive and well, 
in spite of current opinion. They are 
applicable in any products liability case 
in which the defendant’s actions are 
outrageous to the point of partaking of 
a public wrong, and when the defendant 
takes no good-faith action to ensure the 
safety of his product. 

There is a clear distinction between 


three levels of negligence. These are: 
1) simple negligence; 2) gross negli- 
gence; and 3) culpable negligence. 
Simple negligence is a violation of the 
standard of care to be expected of a 
reasonable man in the situation at 
hand. Gross negligence is an outra- 
geous departure from the standard of 
care which offends the conscience of a 
reasonable man. Culpable negligence 
is gross negligence which is willful and 
wanton, that is, which is done with 
knowledge that one’s acts are likely to 
cause serious injury or death to some 
person or persons, even if the defendant 
has no intention to cause harm to the 
particular person injured. The term 
“willful and wanton” is synonymous 
with the defendant having shown an 
actual or implied “consc‘ous indiffer- 
ence” for the consequences of his actions. 
Punitive damages are only allowed in 
cases of culpable negligence. 

In any products liability case in which 
the plaintiff can, in good faith, plead 
culpable negligence, as defined above, 
the question of punitive damages is one 
for the jury to decide. 


Avery B. Goodman practices in Clear- 
water with an emphasis on matters 
involving personal injury and work- 
ers’ compensation law. He is the 
chairman of the Clearwater Bar Civil 
Practice Committee, a member of The 
Florida Bar Workers’ Compensation 
Rules Committee and ATLA. Mr. 
Goodman is certified as a Sixth Cir- 
cuit arbitrator. He graduated, in 
1981, from Emory University, magna 
cum laude, with a B.A. and received 
ad.D. from U.C.L.A. Law School in 
1984. 

This column is submitted on behalf 
of the Trial Lawyers Section, Charles 
H. Baumberger, chairman, and 
Samuel R. Mandelbaum, editor. 
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Best Efforts 


by Steve LaCheen 


he law had finally caught 

up with Dicky Daylight. 

Dicky was a professional bur- 

glar, the adjective describ- 
ing only what he did for a living rather 
than the way in which he did it for, 
while practicing his craft, Dicky had 
managed to get himself arrested about 
a dozen times, and had developed some- 
thing of a minor reputation in the 
middle-class suburbs which surrounded 
the city. He was called “Dicky Daylight” 
after his modus operandi, and every 
detective on every suburban burglary 
detail was not only familiar with his 
name, but carried his photograph, ready 
to be flashed to burglary victims and 
their neighbors, in the hope of obtaining 
an identification of Dicky as the perpe- 
trator of their particular misfortune. 
Now, having been convicted of three 
suburban burglaries, Dicky’s string had 
run out. 

The judge, resembling nothing so 
much as a vulture, peered down from 
the bench and, like an avenging angel, 
intoned the sentence: three consecutive 
10-to-20-year terms. To drive home the 
obvious, he stressed that the sentence 
ensured society that the defendant 
would have to serve a minimum of 30 
years in prison. 

Dicky, who had turned ashen, looked 
at the judge and, in a plaintive tone, 
said, “But, your honor, I’m 55 years old 
now; I can’t do 30 years.” 

“Well,” said the judge, pausing just 
long enough to get his timing perfect, 
“just do as much as you can." 


Steve LaCheen is a member of The 
Florida Bar and practices in Philadel- 
phia, Pennsylvania. 


Contributions to Lawyer at Large 
are welcomed. Send them to Edi- 
tor, The Florida Bar Journal, 650 
Apalachee Parkway, Tallahassee, 
Florida 32399-2300. 


“Witnesses, sometimes, but that’s not at all appropriate for counsel.” 
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